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Petition 


Of Wabash, St. Louis and Pacific Railway Company. 


IN THE CircuIT CouRT OF THE UNITED STATES, FOR 


THE SOUTHERN District or ILLINOIS. 


in the matter of the claim of the Wabash. 


St. [Louis and Pac 1ri¢ ke ailw i\ 


The Receiver of the Illinois Midland 
Railwav C mpany. 


lo the Honorable the presiding Judges of the Circun 
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Your petitioner, the “ Wabash, Saint Louis and Pacific 
Railway Company ”, a body corporate under the laws of 
the State of Illinois, respex fully represents unto your Llonor 
that heretofore, to wit: on the day of by 
the determination and adjudication of the Circuit court of 
-dgar county, Illinois, the « Illinois Midland Railway Com. 
pany, a body corporat under the laws of the State of IIli- 
nois and as such, the owner and operator of a line of railway 
in the State of Illinois and the district aforesaid, was for 
good and sufficient causes and purposes on the application 
of the bondholders thereof and others. seized and taken 
by the said Circuit court, ind placed in the hands and 
control of one George Dole as receiver, which cause was 
removed under the statutts of the United States to and 
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IN THE Crrcurir CourtT OF THE UNITED STATES, 


SOUTHERN District OF ILLINOIs. 


In the matter of the claim of the Wabash. 
St. Louis & Pacitic Railway Co. 


_ 


Louis Genis. Receiver. etc. of Illinois Mid- 
land Railroad Company. 


. : 


David B. Howard, being duly sworn, on oath says 
that he is the auditor of the Wabash, St. Louis and Paci- 
fic Railway Company, and as such, has the charge and 
supervision of its accounts with other railroad companies, 
and he says that the statement hereto annexed Is a true 
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j account of the W abas! : St. Louis and Pacific Railway 


a ee 


Decree 


On petition of Wabash, St. Louis and Pacific Railway 
Lom} inv. June IO, 1582. 
IN THE CircuIT CouRT OF THE UNITED STATES. FOR 


THE SOUTHERN DiIsTrRIcT oF ILLINOIS. 


Union Trust Company of New York 


Paris and Decatur Railroad Company and 
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other causes consolidated therewith 


And now, on the 13th day of May, A 1). r8S82,. comes 
the Wabash, St. Louis and Pacitic Railway Company, by 
Wilham brown, its solicitor, and presents to the court its 
intervening petition, fled in above causes on the 4th day 
of February, A. D. 1882, against the receiver of the Ilh- 
nois Midland Railway Company, alleging an indebtedness 
in favor of said petitioner and against said receiver, in the 
amount of eighteen thousand two hundred and nine dol- 
lars (S18.200 } over and above all credits and set-offs In 
favor of said receive! And the said petitioner, by its 
said attorney, having this day presented to the court a 
supplemental petition, iverring that there 1s further due 
said petitioner from said receiver, as a continuation of 
the account of said petitioner for rentals, services and 
supplies from Decembet Tt ae. ® L). ISSI, to March 7th, 
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Decree 


On petition of Peoria and Pekin Unton Railway Company, 


\pnl rr, 1832. 


ir COURT OF THE UNITED STATES FOR THE 


oe 


IN THE CirR¢ 


SOUTHERN [DDistrRIcT OF ILLINOIS 


The L nien Trust Company ot New York 
The Paris and Decatur Railroad Com- In Chancery. 
hnany # a’. and other cases consoli- 


dated tnerewitn. 


i, Lhe piatle) of Lhe Jntle rue LPS Petit i OF the Petition Of 
the Peoria and Pekin tU/nion Ratlway C m pany. 


And now on this day coming on to be heard said inter- 
vening petition of the Peoria and Pekin Union Railway 
Company upon the said intervening petition and the ex- 
hibits thereto. and the answer of the receiver in this cause 
thereto, and upon the report of N. W. Branson, Ksq., 
heretofore appointed by this court a Special commissioner 
herein, to take and report to the court the evidence and 
his findings thereon, and upon the evidence returned into 
court by said special commissioner with his report; the 
court, being now advised in the premises, doth approve 
and contirm said report in sotar as the Sate relates to 


° 5 4 , , , 
the principal! of the debt found due therebv to said inter- 
vening petitioner, and the court makes no order as to In- 


a , ‘ ‘ " 
sf ‘ H Ts ' Ta ’ : 
leretotore qGue Upon SalG Ciall). \nd Liye COU! 
7 


. . . ‘ , . , 
. . j > ‘ ‘. +}, " ? " ' ‘ »? i + 
mmas thn: tnere was dqaue on the r4tn dav ot! February. 


a 
A. D. 1882, from the receive rship In this cause to Said 
intervening petiuoner tne sum of eleven nousandad, three 


: ; ' j 1] . * 
hundred eightv seven dollars and seventeen cents tor in- 


. 


eee ee 
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Order 


sem 


“— 


+] .» % : _ | : o] are. ry ’ . ‘ ) _ ll; : : ‘ 

orner lerminai facilit CS 101 the city ol | COTla. Illinois. and 

or : ~S . fF +] oo ] ; : Pe : } 

OT al certain pol LIT} ‘}i i<- rialt} iT ad i“ ot Silld CO] lal ana 

} . . *¥ . aan O< " . " ] 

Pekin Union Railway ¢ ompany in said petition described. 

a draft of lease of said facilities being attached to said 

petition marked Exhibit “« A’ and made 
’ ol. P } j . } ‘ ] ‘ ‘ ; 

And tne court Navine considered said peution ana be- 


iny fully advised in the premises, finds that it will be for 


the interest of all interested in said Illinois Midland Rail- 


. 


"Val\ Company that Sl a icase should be ettected. 


’ 


1dged and decreed by tne 


_ 


It is therefore ordered, ac 


; 


court that the said Louis Genis, as such receiver, be, and 
he 1s hereby authorized and empowered to lease from the 
said Peoria and Pekin Union Railway Company the said 
raliy a\ terminal fac ities in s We Peoria, Illinois, SUC h 
lease LO be substantially like the Salida * exhibit | agg and 
be taken and 
eld as in force from and after the first day of February, 


A.D. r881. as asked tor in said petition, and that said 


iease be antedated to said first dav ol february. A, I). 
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. ' . Ie *% . + } » Feet? 
VanSVILIG ISN is npany, le ialle 
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ind of putting the same in mood and safe conaditron tor the 
sSpce Ly iT) is fe nas I t} * Train t the rr hing 
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aarties, the said Peoria, Decatur and Evansville Railroad 
Company undertaking to make monthly itemized reports of 
he COST thereof. Sucn Cost to be borne equally by said 
parties the bills theretor to be paid by the Peoria, De- 
catur and Evansville Railroad Company in the first in- 
stance, and the one-half thereof to be repaid to said com 
pany by the receiver within thirty days after presentation 


ot correct bills thereof \nd the said Peoria. Decatut 
and Evansville Railroad Company further assumed the 
maintenance of said joint property, and the employment 
and supervision of all ibor thereon, and the purchase of 
ail supplies, all of vhich were to be paid for in the first 
instance by said railroad company, and within § thirty 
days after presentation of itemized accounts thereof, the 
said receiver was to pay said Peoria, Decatur and Evans- 
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ville Railroad Company, his just proportion thereof, such 


proportion to be determined by prior agreement In said 


. 
contract referred to, of date: of May 12, 1877, by which 
; . . " 4 

the proporuons of the two roads seems to have been put 
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on a pasis of wheelace 
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1882, both inclusive, after deducting overcharge of 


$63.94, on account of maintenance in March, 1882, amount 
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e [llinois Midlat <ailwav Company with 
} ' ' ; * ' ~ ts 
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admitted is $193.67, but 


? : } al : 4] } } ' , 
THIS IS CVIGeENLIV Cle ( CTTOr. as ne NDOOKS O} both pra! 
ties show it to be $193.07, as appears by their written 
> a , . 
Statement fthied herew tre credaits thus aggregating 
oun | | | - 4 1 | m- . 
24,16 I Uy tne Dal . Ciuc ine | CPOTla. Decatur and 
Evansville Railroad Cor pany, thus be img $7,105.02. 
*] 4 . ] | . ‘ 
Bit payments Decame due trom the receive! thirty 
, Ri ae x } 
qaavs al cr Lne pres nication of the SCVCTal itemized ic - 
counts; and the contract was In w riting, and seems to be 
‘ sth: hy " . rat P f 4] * * ss 1] ’ : , |» ¢ ‘ 
WiLnINn tne me aniny OF the statute daliowilng SIX pel CCTIL. Itl- 
terest On moneys atte: thev Decome due on an instrument 
f of writing. - 
i aihO) ¥ fladduck. ] } Ili.. 499. 
TA, ‘ Biase. < ~~ a 
j) ’ vis ‘ lhiewvin . 7° Til.. +40. 
A Ali A’¢ , : j Jars ( ' V frould., SO Ih}. 
Po Pe’ 
. 4 1} 
, Scroggs v. Cunningham, 81 Ul, 110. 
Doz Ji, | \ fj Donnell. Va I} . — SQ. 
| am theretore of opinion tnato per cent. interest should 
be allowed on the monthliv bills. after thirtv davs from 
date of presentation; of course. with proper hatements 
on account of partial paym nts of the bills. 
+ a 
I he following isa statement ofl the claim. olivine tiie 
amounts of the severa monthly bills. and dates and 
amounts of the several credits, W ith computauion of in- 
terest to date of LOIS Tep Ly 


i 


> 
RECAPITULATION. 
RIN PAT INTERES] 
Vi aint ‘ rT) r) uct meaaed rrI.200 O00 702 7! 
' f = / | ) 
( > |, J i sj 4 ~~ { + 
13 ’ : clit Peg i ia Li til are 
nsville Kaslroa Company [OS O2 197 OS 
| ° 
IX full: ibmitted, this 14th day of February, 


, : 
IPE Aid; f CL ILISSIOW EC} 


Decree 


(On petition of Peoria, Decatur and Evansville Railroad 


Lompany, \pril II, 1582. 


IN THE CircuIT CouRT GF THE UNITED STATES FoR 


rHE SOUTHERN District or [LLINogts. 


, *% " ‘ ’ ) } + y , 
ne aTiIs alle ret Ul ix iiroad (om- /ni Chancery. 


s ‘i ‘ é 
pany (id Tidi ' SCS COTS ai4 ited 
‘ : } 
therew 
| +} ’ rT, ' 4 . ’ , -_ ; ‘> I } ‘ Pe - 
n the n venings pe on OL Une eoria, 


: 4 } » an , 

Tit? CT) it) OC heard tne Salk 

to a i 8. — " - " } Se 17 

te) , rreeti r CorTria. 1) (aALUTr ana kvans\ Lie 
Railroad Compa! nm said intervening petuutvion and the 


bits thereto. an inswer of the receiver in this 


‘ » | , . > =F ’ : " j afl - . 
cause to said petition, and upon the report of N. W. 
lor | ' ’ ’ rs? we) 7 1 Ty\ ’ ’ | i" ; 
a AnSsOT). 45Q og EN i} a | c*¢i | iis «COUT 4 SPC i 
commissioner nereln | iKeC and report to the court the 
i 
eyidence and his Tins cys nereon, ana Upotl tne evidence 
’ v * 
returned into coul said special commussioner with his 
Sa : 4 « } > F rycy ry ‘ i + .} ’ ‘ ’ 
Salad repot ., alla OW ACGVISCU I We prem 
, : P 41 ] : ‘ 
ses, adorn approve i! iT tt) ic Sdlidi fe )) Mit. It} SO fal 
‘ 
is the Same re tes ncipal of the debt found due 
‘ Lif ‘ i ; ** A ct ‘ 
‘ , 

. + t ’ 
tneredy to sala ll y peuuioner, and the court makes 
no order as to 1nt ~ eretotore du Upol Saiaj CcCialm 

} ¢] set fis Tr , lay , } fourt ntl 
\nd it . f Li! i ~ ot fo ‘Viis Ci til a { PLAT CEE EEG 
, + . , 

day of Februa .. D. 188 Irom the receivership in 
this cause, to Sal CrVCTINnS pe oner, the ‘sum Ol 


First Report 
Special Commissioner, filed 


ders of May 13, and June 


- 


UNITED STATES. 


oF ILLINOIs. 


OORDI 


7 


And now on this 
LL. Gens, receive} 
court a petiuion rep ling that he Ni He re- 
port as receiver In Sa! i causes, and of the property of said 
seael ' +r) , FFs exes tiie lear} f id } ’ 
raliWay COMM pall Ss. Il} ne OTTICE ot the cierK OI Said court. 


and praying that a special commissioner be appointed to 


‘ 


examine and report upon said final report, and that such 


5 = 
P 7 ryir irici rr? 1? ) t hy ) T « 
GLRLEIA 44 ele) LUpor if LUT i cs 
C ~ thy, ] ; ( r) es ; ’ ’ <y , > 
iif j | ( ‘ (j yi iis Re gt og Vi CLUTIN) Liie 
' 
(qT) iz rye’ ric (>t ; “ rece veers i 


. 7 
Sot) | nal ne ‘ Cred" it] mica a sped ( MmMmISSIOnC! 
s6hCUr*E 
i! report Upon ti Said final report, and aiso 
i 
é im na re] ri Upo he correctness of the accounts 
ot said Gents. as receiver. during the « ire period of his 
_ i 
receivership, with Tul WMtnorityvy to said Cor! nissioner to 
eng ami , Wo] l he 
IIS Pes ana TULi\ CAAMIMNC all DOOKS and pret} ers Ol thi 
i ae } at hy bys ' ' ine weit!) the ft? ? ty} 
_ ‘ J mS uUSeCad DV HIM IN CONNeCLION WIL Lie transaction 
: ’ " . . 
oy +} +. , 4 , , y" 
he business of said Genis. as receiver. and now 1n 


| et 
he Ofhice of D. H. Conklin. successor to said Gents, as 


:, , 
‘ , ; ' . | ’ ’ 

. | ordered that said special Commissioner re- 

pol ms actings and adome¢gs under this order to the court 

| ah 

cl ne CaPrilecst period poss bie, consistent with a propel 

a 
, . m 1 ’ ? 
qischnary i the duties herevy Mmposea Upon Him 


SOT), Ssqg.. heretofore appointed a Spe lai COMMIssioner by 
i a . 


this court to examine and report upon the re pol t of [Louis 
(genis, filed as his final report as receiver in the above en- 
I 
' 
titled causes, have power to summon such witnesses as 


} } } : ; t« . ‘ | ' ’ s 
may de Gesired Dv the various parties entitied to dppeadl 


before him on such examination, and to examine them un- 


’ : } } >. 
der oath touching anv matter invoived in this order, or 1n 
— 
; ' , 
the order heretofore made appointing said lsranson, as 
_& ' - ] ~ : one } 1] ] h » TY T 
atoresalid. And said commissioner Shall alSO Nave OWCI 


fo Summon and personaliv examine, under oath, the said 


42 
| 


Louis Genis, touching the contents of the said report, and 


of and concerning all his actings and doings as such re- 
ceiver during the term of his receivership. 


And it is hereby further ordered that due notice be 
given by said commissioner to D. H. Conklin, the present 
receiver of the SEV i railroads atlected by the said bills 
of complaint in said several causes, and that Messrs. 


Isham, Lincoln, Burry & Ryerson, solicitors, of Chicago, 
have power and authority, without appearing in the above 
entitled causes, o1 iny ol them. but as azz 1 curd, to appear 
before said commissioner and examine or cross-examine 
said Louis Genis or said witnesses, or any of them, 


touching the matters aforesaid, and that they receive no- 
tice from said commissioner ol the times and places for 
‘appearing betore 


And it is further o1 


; 


m for the purposes aforesaid. 
dered that the compensation of said 
commissioner. and the costs and expenses of said exami- 


nation be taxed as costs in the said causes, unless other- 


wise at any time ordered by the court, and be paid out of 
moneys arising from the sale of the property and fran- 


chises of said railroad companies respects ely. 


ORDER OF JUNE 22, 1882. 


’ 
— 


And now, on this 22d day of lune, A. D. 1882, come 


the Illinois Midland Ratlwav Company, the Paris and De- 
catur Railroad Company, and the Paris and ‘Terre Haute 
Railroad Company. by their solicitor, James C. Lake. 
and present a petition to the court. representing that 
receivers certificates have been issued by the several 
receivers who have had the management of the railroad 
property involved in above causes. and praying that a 

wmaale ‘ joner he : inted 1 ; ‘eetioate : i re- 
special commissioner be appointed to investigate and re 


icates of in- 


tal immbe d amount of the certil 
the several receivers, and whether 
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That such examination was conducted by Messrs. 
Isham, Lincoln, Burry & Ryerson, solicitors for com- 
plainant, Freidenberg, and for D. H. Conklin, receiver, 
and by Messrs. Crea & Ewing, solicitors for Mr. Genis 
and Waring Bros. and The Union Trust Company, and 
by Mr. M. J. Clokey. solicitor for certain judgment 
creditors. 

That an argument was had before me at Springfield, 
on March 16th to 21st, inclusive, by the solicitors above 
mentioned, and by Messrs. Greene, Burnett and Humph- 
revs, who appeared for the Kansas Rolling Mill Com- 


pany and for Waring bros., and Mr. Palmer, substituted 
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for Messrs. Crea & Ewing for the Union Trust Company, 
of New York. During ine argument it was agreed by 
counsel! for the respective parties that a portion of an 
athdavit of Richard |]. Rees, used in the last above en- 
titled case, on motion, and printed in pamphlet form, from 
the last paragraph on page 151 to the end, and the ac- 


count of the Illinois Midland Railway Company with the 


Terre Haute and Indianapolis Railroad Company attached 


] } 1} ’ ° a. * . 
tnereto, pages 153 to I50, shau be admitted in evidence, 
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and the Same 18 nerewllhn urned nto court. 
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persons on pay-roll at close of administrations of George 
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Si hedule Q) contains a statement of amounts due sundry 

t close of administration of L. Genis. 


pel Sons on pay-roll -— <o 


receiver, as shown by his books. 


Schedule 10 contains a statement of amounts due sundry 
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Receivers Dole, Rees and 
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it to mv attention. which. 


mate of indebt- 


pending in the matter of. the 


Peoria and Pekin Union Railway Company, and in the 


matter of the Peoria. Decatur and Evansville Railway 
Company, upon which the special commissioner has made 
reports; and if these reports shall be approved by the 
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Fourniquet v. Perkins, 16 How., 82. 


Gibson v. Rees, 50 Mll., 383. 


l his certainly must be true as between the parties, and 


‘ 


those holding under them, or with notice. 


assume that it 1s the desire of the court that I should les- 


l. therefore, 


sen its labors. so far as | can. in the investigation of the 


numerous and complicated questions of law and of fact 


involved in this reference. with a view to the ultimate de- 


cision of those questions by the court. 


Preliminary to the consideration of the questions in- 


volved herein, | give the following 


The Peoria, Atlanta and Decatur Railroad Company 
was incorporated in 1569, was built in 1873-4, runs from 


. | : . 
Peoria to Decatur, entering both places over leased lines. 


On April 25, 1572, the company issued 1,300 bonds of 


D1I.000 each. and to secure the Same executed a trust deed 


on its franchises and all its property, real and personal, 


acquired and to be acquired, according to the usual form 


of railroad mortgages, to James H. Secor, trustee; and 


4 
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the same was dulv recorded. 
The Paris and Decatur Ratlroad Company was incor- 


porated in 1861, was built in 1871-2, runs from Paris to 
Decatur, entering Decatur over a leased line. 
In 1871 the company made a trust deed to Adams and 


Orvis. trustees. to secure certain bonds then issued, but 
which have been subsequently destroyed. On July 1, 
1572, the company issued 2,400 bonds of S<oo each, and 
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On January 1, 1575, the Illinois Midland Railway Com 

ot D4,17 5,008 . and sC- 
cured payment thereof by trust deed, of like character as 
the toregoing ones, upon its origin 


and its Sald pur- 


, vials La ah ' 
chnased property anc: tranchises, to the l nion rust (om- 


bonds were taken bv the 


recorded \ portion of these 
holder of a like portion of the Paris and Decatur bonds 
in substitution thereto 

On September 11, 1875, Robert G. Hervey and others 
filed a bill against the Illinois Midland Railway Company, 
sole defendant, praying for the appointment of a receiver, 


. ws , : : 
at | Aris, 1n the ttdear Circul court. -On septem del gE * 


1575, George Dole Wiis ippointed receiver On said bill. 
()n October 16, [57 5, Waring brothers, as holders of 
$500, 00 of the « apital stock of the Illinois Nlidland Rail- 
way Company, and of 1,543 bonds of said company, and 
of 885 bonds of said company, which they had taken in 
exchange for alike amount of bonds of the Paris and De- 
catur Railroad Company, and also certain creditors of 
the Illinois Midland Railway Company, and of its con- 
Stituent companies, were made parties complainant, and 
together with Hervey, filed an amended bill. 


(On Februar, d> L670, Grant brothers. as holders of 


one half of the Paris and Decatur bonds, all of the Paris 
and ‘Terre Haute bonds, and a large portion of the Peoria, 
Atlanta and Decatur bonds, and James li. Secor, trustee, 
were made parties detend int. and on February I5, 1570, 
filed their answer. 

On September 1, 1876, R. J. Rees was appointed re- 
ceiver, in place of Dole, resigned. 

On October 4, 1876, the Paris and Decatur Railroad 
Company, andthe Paris and Terre Haute Railroad Com- 
pany, were made parties defendant, and on October 10, 
1576, they entered their appearance. 

At September term, 1877 (September 4), the Union 
Trust Company, of New York, on its own motion, was 


made party defendant. and, as provided by the order of 
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ights and privileges as though if 
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nal defendant in said cause. 
rier the case was removed to the ( nited 


States Circuit court 
On December rt. 1579, l.. Genis was appointed re- 


1. Over the property ot 


place of Rees, resignes 


the Illinois Midland Railway Company ana its constituent 
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roudas 
On December 5, 1876, th Union Trus Company, of 


' } ‘ 4h . . ' :, : . 7 
New \ ork, fThied in this Coul i Dili to foreclose mortyvage 


\ 
} 11” } ; } 
siven to secure the Illinois Midland bonds. 


On February 13, 1878, the Union ‘Trust Company, of, 
New York, filed in this court a bill to foreclose the Paris 


and Decatur bonds. and another bill to foreclose the Paris 


and Terre Haute bonds; and on the same day James H. 


7 ' a we : ) : ln 
secor,. trustee. flied a bill to foreclose the Peoria. At! inta 


; 
ot |) Sone hy } 
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On August 13, 1579, the three last named causes wert 


consolidated with the orteinal Hervey sutt 


On August 31, 199! Abe Friedenverg, holder of some 


’ j *¥ - % *11 r 
Paris and Decatur bonds, tiled in this court a bill to fore- 
| + by ? ct |) , - ; 
ciose tne aris and ecatur mortgage. 
2g ) 1} 
On April 4, 1882, D. H. Conklin was appointed re- 
. : ) : ' 
ceiver, in place of Gents, resigned. 


On June 23, 1882, the Friedenberg suit was consoli- 


date d with the said consolidated cause. 


[It may be remarked here that the action of the cred- 
itors, prior to the application for a receiver, and the ac- 
tion of the court in appointing one, and many subsequent 


orders of court, and several other transactions of great 
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importance between the receiver and other parties deal- 
ing with him, appear to have been based upon a view of 
law, which has subsequently, by decisions of the courts of 
the highest resort, and of most binding authority, been 
declared to be erroneous. 

It was supposed that under the constitution of 1870, of 
this state, the rolling stock and movable property of rail- 
road corporations, are personal property, and subject to 
the operation of the chattel mortgage act of this state, 
and that general railroad mortgages, covering franchises 
and real and personal property of railroads, did not cover 
their rolling stock, unless secured in accordance with the 
chattel mortgage act. ‘To this view of the law is attrib- 
utable very many of the transactions and orders of court 
hereinafter considered. 

Before considering the specific objections affecting each 
of the several series of certificates of indebtedness and the 
disputed items of the floating debt, it may be well to con- 
sider certain general objections with which we are met 
at the threshhold. 

It is objected that in the original appointment of a re- 
ceiver the court was without jurisdiction, and its action 
absolutely void as to the bondholders and mortgagees of 
the Paris and Decatur Railroad Company and the Paris 
and Terre Haute Railroad Company, and that therefore 
the indebtedness contracted by the receivers, and the cer- 
tificates issued for portions thereof, do not bind the prop- 
erty or affect the interests of those parties; that the orders 
appointing receivers Dole, Rees and Genis, and the orders 
authorizing the issuing of certificates, were not judicial in 
their character, and that said so called receivers were 
merely managing agents in charge of the property. 


It appears from the record that the complainants in 
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17 
tain creditors, and a minority of the stockholders, are 
about to file a petition for a receiver to the injury of com- 
plainants; that negotiations are pending for sufficient 
money to pay off the judgments and claims against said 
COMpanies, wh h complainants believe will be successful 
if the company is left under the control of a majority of 
its stockholders; that to effect such loans it 1s necessary 
that the respective debts and assets of the various cOorpo- 


i Lt 
that these complainants can. 


rations be ascertains ad. and 
on their stock and the assets, raise suflicient money to pay 
all debts, which cannot, at present, be done, but that if a 
receiver be appointed to take charge of and settle then 
attairs under direction of court, the credit of the corpora- 
tions will be restored as soon as their exact condition is 
determined by the court; that they have sufficient assets, 
if not sacrificed by executions and construction lens, to 
pay all debts and leave a surplus to run the road for the 
benefit of the stockholders 

The bill makes the Ilinois Midland Railway Company 
defendant, and prays for the appointment of a receiver of 
all the rights, franchises and property in its control, and 
that an account be taken of all claims, liens and liabilities 
of the stockholders and creditors of said company, and of 
said several corporations, and for the adjustment and pay- 
ment of the same, et The bill was ‘presented to thi 
judge of the Edgar Circuit court at chambers, at Paris, 
in Edgar county, on the 11th day of September, 1875, at 
8:30 o'clock Pp. M., the appearance of the defendant was 
entered by its solicitors by endorsement on the bill; and 
Mr. Dole was appointed receiver, and his bond approved, 
the same night. 

The amended bill filed October 16, 1875, by Waring 


Brothers. bondholders. and others. prays tor a receiver, 


ybnoxious toa demu! 
’ ’ , , ‘ ° 
rel me? because the face of the bill would not justify 


ie ié | ved tor. he wre rar Circuit court Was a 


court ot equitable jurisdiction, and as such had undoubted 
re 1 ; ‘ 1 

power tO appoint a receive The bill was framed fo 

that purpose, ali its averments were to that end, ana that 


\V proper equitable grounds may not have been al- 


eged, yet it was within we jurisdictional power of the 


¥ 
court to grant the prayer orf the bill, and while the exer- 
' +} , ' ; . lyf } ‘ hy , ; ‘ ’ | thi; | 
cise of that power Mgnt Nave Deen erroneous, \' LELITIN 
; , 4 é ; } ‘* } 
lit WaS NOL VOIC, ne TUTISCI On NaAVINGE allaCned In the y 
S , ‘ , - + . 
ise, everything done within the powel ot that jurisdiction, 


. ; ‘ } . ] 
rights of the parties, unless impeached for fraud. 


| ne court did not transcend the taw in the extent ol 


,* : , , 5 
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It is stated in High on Receivers, section 44, citing 
several authorities. that “It would seem to be unnecessarv 
‘that the property constituting the subject matter of liti- 
‘gation should be within the jurisdiction ot the court, pro- 
‘vided the parties in interest are subject to its control, and 
“‘there are frequent instances where the English Court of 
- (‘hancerv has appointed receivers over estates or prop- 
‘erty situated in foreign countries.” 

But if it be held that under the statutes or local law of 

a ie 

Illinois the law above cited does not obtain in this state. 
there remains for consideration the question whether or 
not the Edgar court did have jurisdiction of the res. 

This is a question of great importance in this case, as 
it affects not only the jurisdiction of the court. but also the 
validity and etlect of a large amount of receiver's indebt- 

~ 
edness, as will hereafter appear. 

The Illinois Midland railway. so-called. is composed of 
three distinct railroads which have been united bv a pro- 
cess which 1s contidently claimed bv some of the parties 
in interest to be absolutely void. 


, 


The special charter under which the Peoria, Atlanta 
and Decatur Railroad Company was incorporated author- 
ized that company to purchase any other roads, so as to 
form a continuous line, and by such purchase to acquire 
all the rights and franchises of such roads ( Private Laws 
1869, Vol. 3, page 174), and in September, 1574, it pur- 
chased the franchises and all the real and personal property 
of the Paris and Decatur and the Paris and Terre Haute 


Railroad companies, and received deeds of conveyance 


therefor from said companies. and since that time the 


Peoria. Atlanta and Decatur Railroad Company, and its 
successor. the Illinois Midland Railway Company, has 


been in uninterrupted possession of the three railroads. 


“ —~— i oe i ; — " am —) ; 
vo & -— & 2 « f . coe > at & * 
y ” a | on ~ a = =~ ss -_ _ ; —_ ‘ — ~— 4 oo” 
- / = — _ / - on oe / pone gum : - — o 
~— . [om ~- — " ” — a rd ad a — - - e - 
ate ~ ~- a“ gouteas ous an oe ——— _ - 
= a = oom a a - i -— = ind ae = — 
” -_ — ‘ / - — — - _ ad —- ~s _ 
“ - - oue “~~ . ~— a oe . _ s a a a , 
- a om eo - — " ~—e ~ — 
_ = _— — — a , . 
~ s . — - 7 - = - w - 
J ~ ~~ * — - ° ——— 4 a ae 
on ~ ~ » - ‘ . . . . wv «@ a a ¢ 
op quae - oe . - . ‘ J mind 
ons ° =— ~—! “ ms - - — oo — — ous 
. - : ~s > nad val ~ - as --——. me 
~- ~ 7 at — = ‘ > — ” - 
= - ££ -< ~ / . ~ - - s 
——— Sd _ . —t A - - — 
= ~ ane — ond - . on é 
rer = » - , = C w * -_ ~ — an ~~ o~d — - 
> F —_ nal guia ——) - 
ant on - - = ¥ ~ - 4 - _ 
- ~ f - guar ne ~ , “ - . “ . - P s ~ : 
_ - Po ~ = —" ——.. o . . : 
-~ mos ee “ : - a - * - 
— , » — oe - ™ nond ~/ 
— ome . — J ‘ ~ : 
— d - “~ “~— / _— —_— ~ + - . ons - : *- J ~~ 
= — - - - ¢ a" w me » pm... Ra _— ad . 
: . . o- a _ = ~. 
oles Sad = = ve “ A . = ¢ ood - ~ ~~ ~ ~- ~ 
= 7 ] = - ou — _ “a — a 
— ~o ftY¥CO « ~~ > ; a % se Se oe OG 
— f . ™ —_ a ~ -_— —? — — tte > - 
es we > - — ¢ _— - 
~ — - w ~ — a - a om 
putes = a : ~ ~ —— — f - + : ~~ — 
. f ~ at — e — - — J . sf - he ee 
= " a ——a » — ~ ae ine = 
4 —s - ae be 
ar — V : J < » ‘ .- -. = 2. = s o a ", - 
- pes i " j ° oe - - f — . ~ 
oa at — = : - 
— — ‘ - o~ . 7 = -_ ~ 
- “ oan - omg - on s _ . we 
— - Pa - - e - a ” . e 
- ~——. ~) ~ - _ - por on i 5 x , 
; - - — 7 . —” . ‘ 
- - ~ ~ —s Poe “ ww . . a8 
— 7 “ ~ - oul “ee = ~ ~~ pa ~ = « 
~~ ‘ s . /f . ons 
—_ -_ o - ~ - oun ° = — _ 
— ~ = —s ~ “ = — ~ j _ ~~ - 
~ ‘ “ ~ - ~ . én a 
- = ~ ab "4 ~ - mt - J “ 1 
. “ ~ 
” ~- } ~ ; omen - = — . ” ~ . _ ° , 
‘ ; ~ ~ — a" ‘ — ~ ied y _ - 
‘ - e ~ - . -- - . _ s s - - - 
~- . wl - d — _ 4 
é - - ~ he - > 
— . ™ ~~ " - - -¥ j - . 
-_ —s . _— - . “ ~_ — .* . aed 
~ - - ~ " — a —" ~ ~ » _ > - = > - 5 
a ’ om _ » - P a ” ” " 
- - , jo & na = = Cues Ya - 
“ — : ; ; 
: “ - = —- - 
~ . - “ ~ f ~ 2 ak j - - , 
—~ = » - at “ ‘ on _ 
P _ “7 * - .~ ™ —_ = > 7 < 
_ -~ ™ eee — id nal po > - 
anal - ° on Ne reg _— 4 ~ = o_o ~ ~~ — 
- » ~ - — ~ . he os — a - 
— o a ye . “~~ o-— P ta, . - on = pe - ’ 
-- - - — - ~ - - — - - o~ 4 
if - - = - ~ e 4 at - a - ~ ~ 4 ° 
o —_— 2 _—— ou -_ ‘ . = - “ 
, roe : a . J J ~ . > _ = : 
> _ . i = - - ” 
. o — -- ~—— val _ — - ~ - « - — ” - id , 
~ om a“ — - . 
r ~ ~~ = ied tt at - ~< 
— —_ - » — " - a - “ > ~ ad , te 
_ ~~ - ~~ - ~ “d - ° 
/ e “ - : : ; - 
. -_ 
. J - . - - - - - , 
= ss - J 
— - e > ; . _ = . 
- - quem ~ e € : > “ bn _ f 7 
— j - an o- 
- a ~ ~ ow “ , sia f , - ¥ ~ : 
~ -- - —~— ~ . ~ ong - “ ‘ o . 
~ -_ : 
on - —— L “4. on . ~- > . ~ 7 3 . 
~ - —— a = ~ ” » - ~ 
: - o ; 7 - al ae 
, ’ ce es - _ > , - e - 
—_ ~ - ‘ - , 
~ ~ = f a ~ ‘a - 3 ’ a — . 
_ o - - 
o_o 2 - e ’ 3 " : : 
° on = ~ - o- * ~ o - on 
~ “ _ a - -_ © . = - - - - ao a 
- am a - ” f mo at 
o 7 — “ e - a a a ; ~ - 
a = pny al ae ~ ~~ - > ¢ 
_ . - - , ‘ . | - - 2 : 7. oe = t “ 
. be - \ ~~ a oo. - . 4 “ 5 
~ a ~ - -_ = “ 3 5 2 
— = 2 - 
: _— - : - . f oe omens 
- « — — <— ~ , —e - ’ 
- me ° a - - _—~ —! 
. - Dees ot 
~ j ’ - on - ~ : 
- ~ — - = = ~ 
> - ~~ - — 
: : . a “ . - = = ss 
s ° = ~_ ae i 4 _— - _ ~ -_ om — 2 “ 
a . ’ — ame - ~~ ° , —“ 
— ~ ° ; Pa = n - 1 eis f - , cS 
* o —_ - " - ; ~ - 
{ re aad - . . . ~ = - y _ . 
_ — - 
= . - , ~ . bs - 
- - ~ — aaa — y oo = nd . - —< o—- <= 
~ = " = ~~ ~ . 
» o - — = = . a A ~ ~ 
é - = . ” aun -) - — o - 
oe = ~-_ - a = oe - - ‘ « 7” - 
- — " » — > 4 eed _ — 
ous — ~ — - ‘ ~ . 
a ~ wanes - ~ f 2 —_ — - 
2 . pe - f f : - . - ~ 
“a ae ® é a i # ~ ua - - P 
— _ — - _—y —_ 
on ~ —- “ - ~— — — odines - - = ~ - _— . ° . , ‘ _ ~~ 
. J J y j - ee -- ~ 
. _ j - ° : - - 2 r * r 
~ _ ~— * 


Ft 
“st 


erties which had not been set aside or even questioned. 


There was a de facto corporation, and of the property of 


| ' ’ + . ‘ : , : i. = e 
tnhac. tne Ldgar court had territorial }UuUrisaIction. 


I think the case of Lmpfel v. O. & M. Ry. Co., 9 


biss.. 127. 18 more nearly in point than those cited. 


In that case a similar contract was attacked: and his 


’ P + 
ire Drummond, speaks ol the great en- 


honor, Ju 


} 


couragement which has been given to the urion of lines 


of railroad for the purpose of having them operated un- 


- ‘ , ' :; - 
gder some general Management, hoth by the legislation ot 


this State, and Dv the construcuon of the same by Its 
highest court. The judge, delivering the opinion of the 


court, also speaks of the nearly four years which had 
Passe a SiCce the acqulsit mor the division of railroad in 
question, and its continued operation as a part of the con- 
solidated ( OM pany before obiec 10n Was made by AT \ 


stockholders. and continues 


™ | yur ing that time the relations of the various parties 


‘“ became changed in cor sequence ol the action of the 


“railway company. lhe mortgage had been made and 
‘“ bonds issued: they had passed into the hands of bona 


e nile pure hase} S. on i faith of] the contracts made. and 


‘which had been entorced without objection for several 
°" Vear©rs. It would seem, 1f there was any serious ques- 
“tion as to the power of the railway company to make 
1 _ ‘ 7. ‘ : : 
“this contract, execul nis mortgage, and issue these 
‘bonds, it ought to have been made at an earlier dav. 
“and that it is not competent now, either for the railway 
+6 company or tor its Stan Kk holdet Ss. tO obec { that what 


“was aone was be yona th POWC!I ot the ( OmMpany , It 
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~~ 56 I npossibdie In the nature ol] 


hings, to place all parties 
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‘as thev were before this contract and mortgage were 
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cise of the judicia run tion. and added no effec t to the 
sreements and « ontracts on which they were based, such 
igreements and contracts making the receiver in effect a 
managing agent. Without taking space to distinguish 


the cases in detail. | merely add that | think the case 


In view of these consid rations, and oft the subsequent 


‘ } -” } an : . ] . 
action of the Edgar court, and of this court, my conclusion 
' ’ . ’ e 
s that the appointment ¢ | the receiver, and the subsequent 
proceedings in the cas nthe issuing of certihicates of in- 
| ’ ’ 
aedtedness, were n | 
| ; ’ + hy . Bale ’ yy)? ’ , : s -} sir? aes ’ 
}? tT] Riat ‘)') ; ‘ ; ‘Fi re. lve. ‘ i< LC COLT I Trcicit ‘ 1) 
order autnol ny | ssue certain receivers cerunh- 


dh . ‘ ‘) ; ie , ] . . . $142 
his IS LNe TIFSt Oo] imber of such orders, by Virtue 
, | ‘ } + 
of which a la me nu of certificates were issued, the 
” : ’ ‘ ; ‘ , . a 
avorecat amoun or WV Ch now Outstanamy’ 18 &® O4, 
~~ hm) ; 
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OO.1IQ tiess OS IO Didi SIMIC SUCTIL AVYOUTCOUALC Was AaSCCT-é- 
i — 
a 
’ | . , ’ +] 
tained ), exclusive Of interest, as appears Dy the summary 
} ] } ‘ ‘ 1) ¢]} 
hereatter Given ‘wir Vatildl y and etre Ol li nese CecT- 
tificates, unless the series No. rl. is an CXCCPuoON, are 
1) ivi } Tir) Il t} ~ TT) Ti 
qit<«i\ T) iT) ques . Ban iLLe ] 
7 7 4 ’ 5 
7 7% * ‘ _ 
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, ; . ‘ ’ : or f t] oil _ ; +} - te 
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chase of the sectional roads. as above mentioned It 1s In- 
] ] +} . 7 +} 
SISLECG tna SUC) CeTt cates were autnorizedad DV tne Coul 
’ , . ’ , ) . 
% ' + + 1 ° : 
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tyres and void, the certuhcates bind OniY tne PrOpercry of 
that company, namely, the line from Peoria to Decatur. 
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and not tne propel tv or the purchased roads 
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ft September 24, 1575, Kdear Cir- 
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depends upon the fact of the suthciency of the fund under 
the control of the court: that there 1s no personal hability 
of anv one for thew payment; that only the fund which 


the court controls 1s bound, and then only when it 1s equit- 


| 
able to charge it with the payment of the money evi- 
denced thereby: and that their payment can only be co- 
erced by application to the court having control of the 
fund. Such instruments are subject to the same defenses 
in the hands of the holder as could be made against the 


original payee, notwithstanding such holder may, in good 


am | 


faith, have paid full value therefor. 


Jurner clal. v. Ff. @ SS. Me Me COn 95 


Bank of Montreal v..C. C.d& W. #.R. 


Co.. 7 Cent. Gs 207°; i aoe 15 lowa, 


Fe. fe. Co. v. Howard. 7 W all... 3902. 


, ; ° 4 ° “ , ’ . 
And tnese Certuncates, even if negotiadie, WeTe boug ] 


with notice. and when overdue: consequently, Waring 


) | } 4 ‘ 
Brothers. as purchasers, are in no better position than the 


e< In this case, the m rigagees and bondholders and 


their property in court are not chargeable with ordinary 


debts of the railroad company, contracted before the re- 


°¢ 


ceiver was appointed. in Fosdick v. Schall, 99 U.S 


235, the court say that when a court of chancery 1s asked 


- + . 4 _— - ‘ _ as se . . ‘ 
by railroad mortgagees to appoint a receiver, pending 
proceedings for toreciosure, the court in the exercise of a 


sound judicial qiscreuon, may, aS a condition of issuing the 
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‘TurrD SERIES. 


These certificates were issued by virtue of a subsequent 
order, entered at the Septem ber term, 1575, Lo pay credi- 
tors who claimed liens under execution in the hands of 
constables, and the foregoing conclusions are applicable 


} 


io these certificates also. 


FOURTH SERIES. 


Under decree of December 13, 1875 (pp. 103-116 
Transcript Edgar Circuit court), receiver Dole was au- 
thorized to buy of R.S. Cox a passenger car, at $3,500, 
and seven box cars, at $2,500, and to issue therefor thirty 
certificates of $200 each, bearing ten per cent. interest 
from January 1, 1876. This upon a contract, approved 
by the court, providing that the ownership of said cars 
should remain in Cox until the full payment of the certifi- 
cates. The certificates and the contract of sale w ere as- 
signed by Cox to Waring Brothers, November I 3, 1570 


(Abst., 232 and 298), and the cars are still on the road. 


Pursuant to the decree, thirty certificates were issued, 
of which the last sixteen remain unpaid. As to these, my 
conclusions are as follows: 

1. Under the ruling in Fosdick v. Schall,g6 U.S., 235, 
where the vendor of cars reserves title and ownership 
until full payment therefor, and the possession thereof re- 
mains in the vendee, a railroad company, or its receiver, 
the lien of a prior mortgage, conveying all subsequently- 
acquired property, does not attach to the cars so as to 
defeat the vendor’s reclamation of them, as against the 
mortgagee. 


2. It appears, however (testimony L. Genis, Abst., 
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. . . . * ; ~- . 
234), that the seven box cars sold by Cox to the receive 


art of the original Paris and Decatur equipment, 


ht on execution sale on judgment 


° , + ‘ 
i}? it company But tHis prope rity was inciuded 


Im the mortevace riven DV inbat Company, and aS avalnst 


ot «. > i o 
Lhe mortgagees Cox acquired no ttle to the cars at ex- 
> - | 

| | ] ; +} > ” : 

ecution sale, and consequentiy conveyed none to the re- 
+ * 

('¢ I 

fiicates, therefore, are not a hen on the seven 

- 4 . } ’ | : 

5, aS against the tuortgagees, and as against them 
should be abated 92,500, the price t which these cars 
VV J 


+} 2. = ; . 
Whether or not the passenyver Car soid DV COX Was 


, 4] . — ) — . — > . ; 
na of the original Paris and Decatur equipment, Is a 


ry , > 1 at " _$ = 
AYE ij Ward. Who EnLieT cd he employ of; the Paris and 
‘ ' i> ' iil . - Sami bec _ } 
Ler itur iNKMatroad Companv in September, 18572.and Con- 


I ; I ’ é 

4 , , , 1. > | 
tinued ul Lpril, 1880, testifies ( Abst., 119 I22), that 
" ; : ; , 

. . : : seu eZ , . . ,s ; * ; ; " , 
| Pech \ | ‘ . 4 Diss Tif I COACHES Wilt 1} [i¢ entered 
Into 1S employ, iN! iz, 12 and 4. WHICH are now On 
a . ¥ _ % ; ’ . — ‘| ’ ‘ , ] sy” 
the road as Nos. 21, 22 na: 2 8, And Hall December, 
ro7 - oi | e COmMmpDp } ry | T\W oO AdawuiiIoOnAal CO), 1¢ hes. N os. 
16 and 17, which are’ now on the road as Nos. 24 and 

. . ; , | " i , .*% . ' _ - > . “ 
25 : that when the Paris and recalul equipm nt was run 
OVC! WiL©O Indian i. aS HerTeatrvel more particulariy Mmicn- 
* . 
(which 

. " 
ead unde 


ad yuagnie nt in tave Oj; liu man and ( ox. and tied up on 


Mr. Genis says ( Abst., 232 ; Transcript, p.1177) that it 


was car No. 25 which was sold by Cox to Dole, together 


with the seven DOX Cars upon Which the conditional con- 
4 
rac Im Question Was made, and upon which tnese certifi- 


67 


cates were issued, and all of which cars were on the road 
when he resigned as receiver. There is no claim that 
the Paris and Decatur had more than five passenger 
coaches. | 

It thus appears, then, that coach No. 17 of the Paris 
and Decatur equipment is now on the road as No. 25; 
that this coach was held under levy in the spring of 1874, 
in favor of Hulman and Cox, and that the coach now on 
the road as No. -5 was the one sold by (ox to Dole, for 
which the certificates in question were issued. I am, 
therefore, of opinion that all of these certificates should be 


held to be void as against the mortgagees. 


Firtru SERIES. 


Issued under decree of May 16, 1876, Edgar court. No 
new parties yet in court 

Receiver Dole presented a petition to the judge at 
chambers May 16, 1876, representing that when ap- 
pointed receiver he found in use, and has since continued 
in use on the road, certain rolling stock, consisting of eight 
locomotives, three pass nger coaches, two baggage Cars, 
three cabooses, three box cars and ten flat cars, the prop- 
erty of the Terre Haute and Indianapolis Railroad Com- 
pany, which had been leased by that company to the Ih 
nois Midland Railway Company, at a rental. of $1,100 
per month. and that as receiver he had continued to use 
said rolling stock at said rental; that he was in arrears 
for rent, and the Terre Haute and Indianapolis Railroad 
Company had demanded possession of the property; that 
owing to the surrender of rolling stock to Illinois Midland 
Rolling Stock Company, pursuant to order of court, and 


to such demand of the Terre Haute and Indianapolis Rail- 
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th) ler bi evarte Indianapolis Rath ad Company, and 
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ert ' rea iy ~SLOCK therein mentioned at the 
price r PISSOzs ne rect er mSSUl I pay ment 
Live ce Pitty certincat L¢ Ye +> 50 each, except the 
One \ By 7573, the first payadk Vay Is; 
7 5 ma | mce rr S| CU y on tne Ii qa\ of each 
moni the Iter, I bear ten per cent afte maturity 
ti ! q- | Shi re ne StOCK Shali remain 1n Waring 
lsrothers unt he f payment of all the certificates: that 


nNINetV GAVS [THeVv Will Cance Liye reement: that f the 
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et 


certificates in detault shall not be paid within Said ninety 


\\ .% ¢ oF +i ' \ ‘ ‘ 4 ] » ] . 1} m . ] P 
qdays, VV; ny brothers may retake Said roiling StOCcK as 
; oe >? > “ty ry¢i ’ ~— '\ " th “s% 7 rE] 1} 
‘7 > i »/! , ‘ i e oeie ij Stitil ( «ist 4 it rece IVel Snail 
; 4 i j ‘ } . oe 
deliver the same in as good condition as when sold, rea- 


. ’ , 
sonavie W ir and te@ar @e@NXc¢ pte qd: that any iniury to such 


roiumg StLOCK DY Colston, Geraument, hire, or aestruction 


OO 
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OT! partial Gestruction u\ force Ol yvioience, shall not be 
considered reasonable wear and tear. 

hat in case of such cancellation of agreement and 


g Brothers shall cancel and 


return of rolling stock, Warin 
return all certificates not then matured, and the parties 
shall account together in respect to the use of such rolling 
stock by the receiver, and the payments to Waring 


» . . . 
brothers by him, as follows: 


Receiver to be charged with rental from date of agree- 
ment, and with ten per cent. interest from the expiration 
of each month, and to be credited with the payments 
made of and on the certificates on account of purchase, 
and ten per cent. interest upon such payments, and also 
the unpaid matured certificates not returned, and the 
excess of such payments and certificates not returned, on 
account of purchase, if any, over and above such agreed 


rental to be refunded to the receiver: such rental to be as 


follows: 


Each locomotive. per wot fener 


> 


“ passenger coach, per working day......... 3 OO 
‘ caboose “ ‘“ eee 
‘ box cal “ +“ ae co 
stock (dal — ssi she seaeeanea 5O 
coal car 6 6 a a 40 
oe . y , ‘ > , ** ** *> SI 
baggage cat vovssseee FOO 
combination cal + 6 6 i ae a 2 oo 
ts flat Cal ie. wi _ . . . . » - * * $0 


The agreement furthe provides, that in case of cancel- 
lation thereof, and the delivery up of rolling stdck, as 
aforesaid, through default of receiver, the condition of the 


7 , ' 


rolling stock shall be examined and reported upon by two 


persons, one to be s¢ rf cl d by Waring Brothers and One 
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ana, if he has no money, to issue certificates, at e} 
cent. interest, for amount ol such Gepreciawion ; that a * 


th} —s wie) 
Jones, master in chancery of this court, be appointed special 


a 


commissioner. to take account of rentals and payments 


under said agreements, that an account of the value ol 
the rolling stock destroyed be taken, and that Genis be 


authorized to lease said rolling stock from said Waring 


Brothers. 


he report of the special commissioner, filed June 20, 
iSS1, finds the amount due to Waring brothers for rent 


+ 


ol rolling stock and interest to February I, ISOI, on this 
agreement to be ~27°9,4590.90, the amount of certificates 


paid Wat Ing 


, , , 
under this agreement to de > 


Brothers. and interest to Februarv Pe. OF 
7,053.14, leaving a balance 
} . 2 : ‘ + = @s ’ Qo ~ ~ 

ciue \\ Abril? Bro iii J) pe {Us 03.70. 


; 


Thev then held certificates, amounting, February 1, 


ISSI, to $204,220.27, and certificates to amount ol pI 2.- 


116.51, were surrendered and canceled. ‘Thus Waring 


; 


yrothers received back the rolling stock included in this 
conditional sale. and for the use of the same from May 


15, 1876, to February 3. r88r. thev received in cash 


we O29 : 1 an garrtt1t té 2? 70). 790)7.70) 
“4 4? 53-/ 1, Atidi itl 4 s\ aA ~~ % ~;* e 4 j . 


1. When the petition was filed tor surrender of rolling 


£ 
stock, and stating of account by Waring Brothers, and 
when the answer was filed by receiver Genis, admitting 
allegations of the petition (no one else having notice or 
opportunity for hearing), Genis was general agent of 
Waring brothers, hav ng charge of all their interests 
touching Illinois Midland railway matters, with a salary 


largely in excess of his salary as receiver, and by arrange- 
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pany against the Illinois Midland Railway Company only 
amounted to $33,953.30 (p. 154, Rees’ affidavits and ac- 
count.) by the last of May, 1875, that account had in- 
creased to $103,711.67, but some of the largest items are 
made up of rentals on this rolling stock. 

Upon the sale of the cars in Indiana they were marked 
“ Property of T. H. & I. R. R. Co.”, and leased to the 
llinois Midland Railway Company, and returned to that 
road, and put to use at stated rentals. The receiver found 
the cars in this condition, and continued to use them at 
such rentals. Some of the Paris and Decatur equipment 
was also bought by the Illinois Midland Rolling Stock 


Company, and one engine was bought by Mr. J. A. Eads. 


The Waring Brothers and their agent, Mr. Genis, had 
full knowledge of the foregoing facts, and with such 
knowledge bought these cars, but the consideration paid 
does not appeal in evidence. 


The surrender of the cars to the Terre Haute and In- 
dianapolis Railroad Company was ordered in the decree 


authorizing the contract in question, and thereupon that 


company sold to Wats ne brothe rs, who simultaneously 
sold to the receiver, having bought for that purpose; and 
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thereupon the contract in question for the conditional sale 


of the cars. bv virtue of which the certificates 1n question 


were issued, was made 


z. As against the mortgagees and bondholders, the 
property in these cars never vested in the Terre Haute 
and Indianapolis Railroad Company, or Waring Brothers, 
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and the latter therefore conveved no title to the receiver. 
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of the use of the property used bv the receiver. and ap- 


proved an allowance thus obtained with a preference 


If rents are to be paid, | think evidence should be taken 


as to the fair rental value for the use of these cars. and 
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tha the Sale should be paid as part of { xpenses of CAC=- 


cuting the trust 


SIXTH SERIES. 


On May 18th, IS70, receiver Dole presented to the Ed- 
| gar Circuit judge, at chambers, another petition represent- 


ing that he was indebted to the Ilinois Midland Rolling 
Stock Company for rental of cars used by him as re- 
ceiver, in sum of $9,804.95, and in like manner to Terre 
Haute and Indianapolis Railroad Company, in sum of $7,- 
990.54, and in like manner to James A. Eads, in sum of 
So 39.60, and asks leave to borrow of Waring Brothers 
the money to pay such debts. and tO mssue certificates 
therefor: and by decree ol sale date the order asked 
was granted, and certificates for $18,725.5 ). which im 
cludes 10 per cent. interest to maturity of the several cer- 


tificates, pavable respectively one to twelve months from 


date, and bearing 10 per cent. interest from datc, were 1s- 


— 
sued to Waring brothers. All have been paid but the 
last two, amountuny YP 2,211 
( Lit ‘4 }] 


A considerable portion of the rolling stock, to pay the 
rental of which these certificates were issued, was part 


of the Paris and Decatu: equipment, and im luded in mort- 
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|. A. Jones, special commissioner, reports the at 
Waring brothers for rent of cars, and in 
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| nese certincates were sSued unaer aecres of Kdgar 
circuit court of September 18, 1877. The Union Trust 
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the agents of the bondholders 
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in considering the 7#/// serves, and the rolling stock bought 


with them was included in said order to surrender to War- 
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is now on the road under a subsequent lease. Of the nenth 
series, Waring Brothers, pursuant to such report, surren- 
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and retained certificates to amount of 569,320.68 for rents, 
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THIRTEENTH SERIES. 


Decree of September 15, 1850 Lnited States circurt 


court. 


There Is ho controversy as to these, and they are now 
being paid by present receiver as they severally mature 
from month to month, with approval of the bondholders 
and mortgavees, and the unpaid ‘certificates should be 
paid out of the earnings of the road or the proceeds of 
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Saie. 


FOURTEENTH SERIES. 


a 


r ‘} - . - ] } . . ] . . 
hese certificates were issued under order of January 


29, ISSI1 lL nited States Circuit court supplementary to 


Lic orde1 und ch tne eighth SCTICS Was Issued, to 
enable the receiver to borrow money with which to repair 
the sectional roads, and are made first lens on the re- 
spective roads. ‘lhe conclusions as to the eighth series 
apply to these. and | think they should be enforced ac- 
cording oO Lie ten 


FIFTEENTH SERIES 


: SG Tense ' | ‘ vere ane 
Decree of panuary & 008 United States Cuircuit 


court 

his decre $f one mentuuoned above in comments on 
fifth series, being decree appointing Mr. Jones special 
commissioner to state accounts, et el 

, *] } ] _ ay ea + 

The decree provides, 7xfer alia, that the value of the 
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ronuing SLO k iInciuded in the tour contracts between W at- 
ing Brothers and receivers Dole and Rees, for which the 


hifth, seventh, ninth and tenth series were issued, which 


shall have been totally destroved. shall be ascertained by 
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Rec ver (sens, as such receiver, appointed one arbi- 
trator. and } stich ient lf PStecd. one \\ iiiams to ap- 
point another arbitrator, which was done. ( A\bst., 62.) 
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\ portion oO! ne cars aestroyedad and appraised Was part 
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of original Paris and Decatur equipment. and included 
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cept the report of the arbitrators, there should be a ref- 
erence to take such e\ idenc ce. and the Sui SO tound should 
be allowed with interest from the date of destruction, and 
and paid out of the earnings or proceeds of sale. 
1. For the use of such last-mentioned cars, from the 
time they came into the receiver’s hands to the daie of 


destruction, Waring brothers should receive a fair rentad 
value. LO be ascertain a by SUC h re f¢ rence, and Lo be paid 


with interest as above. 


SIXTEENTH AND SEVENTEENTH SERIES. 


Decree of June 29. t881. for betterments to be made. 


lor abstract of decree and statement as to certificates. 
see infra. 

These certificates bear eight per cent. interest from 
authorizes their sale at not less than 


, : ” , 
gate, and the decree 


ninety cents on the dollar; and they were sold to the In- 
dianapolis Rolling Nil Company and to =. A. Fletcher & 
Co. at discounts of four and six per cent. respectively, for 
money to be spent by receiver in betterments. It is in- 
hat the receiver did not faithfully apply the 


monev as directed bv the court. This question will be 
considered /n/ra, in reporting on the receiver’s accounts, 


sisted | 


(Conclusions. 
t. The holders of these certificates when they bought 
them had -no connection with the case or with the parties. 
The purchasers of a receiver's certificate of indebtedness, 
issued in accordance with the order of the court, in good 
faith, paying value therefor, are not bound to see to the 
pplication of the proceeds 
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KIGHTEENTH SERIES. 


Decree of June 29, 1881, for betterments made. 


On June 29, 1851, Receiver Genis filed his petition rep- 


resentuny that he had expend d. Sink c his appointment, for 
oe +» ! ; ie » — 

side-tracks, and between April 1, 1580, and June 1, 1581, 
for betterments. a certain specified sum on each of the 
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Secuonal ines, orecaung PS80,037.95, all from the 


earnings of the road, except $17,000 received from sale 
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of certuincates: bhai ne CaTUINgsS oft rie road had not 


peen suthi lent to detrav the expenses ol operating the 
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road and making ordinary repairs: that the sum of 9092,- 
037-99 so expended from the earnings, had occasioned a 


7 oe 


debt of that an 


oun! for operating and repairing the road; 
that creditors for such expenses were pressing their 


claims, and that he would be unable ‘to get sufhcient labor 
to operate the road unless such claims should be paid 
‘Thereupon the court made the order approving the ap- 
propriation of said sum from the earnings for betterments, 
making the same a charge on the respective roads, 
authorizing the issue of certificates, etc., as more fully ap- 
pears, 7u77a 

These certificates were also sold to S. A. Fletcher and 
Company at a discount, permitted by the decree 

( onclusions 
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penses to the permanent improvement! ind betterment of 
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the road, or for indispensable repairs, under such circum- 


stances as to receive the subsequent approval of the court, 


sums sufficient for the repayment of money so diverted 
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of the mortgagees, by a court with jurisdiction overt per- 


7 ? 
lt IS true a uestion IS raised asto whethe r this money has 


been fully applied by the receiver in accordance with the 
order of the court ‘That is one of the points of conten- 
tion considered sz/ra: but if all the money has not been 
SO) applied, that Sno. the fault of the le nae;rs. | think 


tnat cleariyv these orders are not VoId for want of NOLICe 
\s a general conclusion, applicable to all certificates 
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held by NartiesS to this sult. which may he ne ld to De voId 
by the court. an order should he entered tor their Surrene- 


aqaer and canceliation 


For an int of the Paris and Decatur equipment sold 


‘ . . ah 7. 
\ \\ i] ne Irothers to at rece ver, relerred to above, Pas 


he receiver evidenced 
by the foregoing certificates, there is considerable indebt- 
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edness appearing on the DooKs ot the receivers, the most ot 
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Du le n operating e road, none of which indebted- 
Lics ppears tO De CONLECSLCA \s tO all items ol D200 


ind upwards, Vir. A. P. Lewis. an expert railroad ac- 
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youcners and other papers on Tie in tne receiver s othee, 
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with a view to ascertain, so far as DOSSIDIC, from these 
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sources. the correctness ol nese Cialms, and they Were all 


ronounced by him to be correct, with two apparent ex- 
eplions; and these were explained to the satisfaction of 
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iti partes. \ll of this indebtedness was incurred in the 


yecution of their trust. and 18 entitied to priority ol pay- 


) ) . 
Bart i \ Darh ‘ti LO [ — I 20. 
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roperty ol persons and otnel ranroads, Gone in operating 
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ne road ANd OUNC! claims heretotore allowed by this 


‘ourt on intervening petitions mentioned in the schedules 


attached hereto. which should lhkewise be paid with a‘ 


. 


‘> 


ryt ’ | ] ] ‘ . } . ’ 
| ne recelver S DOOKS also SNOW Certam ioan accounts 

. oF on fi 5 | ‘ ease i» » Be . | . i. “> . 
and the accounts of Waring Brothers, which are contested 
rtain bondholders. Nir. Genis’ claim for arrears of 
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com pe nsation is also contested. 


THe Loan Accounr. 
Rec ‘Vel (z7en1s horrowed ot the First National Bank 
of ‘Terre HLlaute. the sum of $57,400 for the current ex- 


I 


| balance Ciuc t he ink of D5 1 Of >). Ile also had a rune 


pens s of the road. upon which he pala 272.500, icaving 


ning loan account with McKean & Co., another banking 


house in lTerre lilaute. for monevs borrowed for the use 


ot the road, upon w hich there 1s ct balance due tine bank 
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of 32,000. ‘These moneys were borrowed by the re- 
ceiver as such, but the greater part thereof was further 


secured by the personal obligations of Mr. Genis or War- 


i@ transactions are, theretore, character- 


ine brothers. 1 
ized by Mr. Freidenberg’s counsel, as the personal 
accounts ol those }) irties, and noi the accounts ol the r¢- 
ceiver as such but even if it were true that these 
moneys were those of Mir. Genis, individually, yet if it 
were further true that Mr. Genis was authorized to make 
the CX naitures for the protecuion, reparation, or safety 
of the trust estate. and if he advanced his own moneys tor 
that purpose, he could, I think, on principle, have a lien 
on the trust estate for moneys SO advanced. 


Vew v. LVicoll, 73 N. ¥.5 131. 


but there appears to have been‘ no express authority 


from the court to borrow these moneys. While a re- 
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certificates not matured to be can- 


bye 1) id between the parties. 


tes ol S*2.500 each WeTe issued. 
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A second agreement, pursuant to foregoing decree, 
made December 22, 1877, between Waring Brothers and 
the recelver, by which Waring Brothers sell certain box- 
cars and a locomotive. and receiver agrees to issue twenty- 


four certificates of date December 22. 15877, each for 


P1,275; except the last. which 1s to be for 997.75, the 


first payable January 1, 1878, and balance respectively, on 
first day of each month thereafter, all to bear ten per cent. 
interest from due. 

Similar provisions as to title, accounting, etc., as in first 
igreement. 
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Summary of receivers nae Dteaness as Iti appears on 


receivers DOOKS and in orders of court on intervening 


Schedule ; Certificates 2 704,309 10 
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IN THE Circuit CourRT OF THE UNITED STATES 


FOR THE SOUTHERN District or ILLInots 


The Paris and Decatur Railroad Com- /n Chancery. 
pany ¢/ al. 


and othe CASES CONSONaG IEA LOeCrew ith. 


Ixceptions made and taken by A. Freidenberg, com- 
plainant, to the report of \. W. Branson. Isq., special 
commiussionet appointed herein, which report was hled on 
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the 18th day of April, A. D. 1882. 


And now comes said complainant, Freidenberg, and 
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excepts to the said report in the 
for the following reasons 

First. Because the said master considered and found 
that the original bill filed in this case by Robert G. Her- 
vey against.the Illinois Midland Railway Company, in the 


Circuit court ol Kdgai county,and the proceedings there- 


under. conferred jurisdiction upon that court to appoint a 


i 
receiver, and particularly CCEIVE!I of the property, 
franchises and eflects of 1 }” Ss and Decatur Railroad 


Company, or of the ris and Terre Haute Raslroad 
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the | oads of which L. Genis was receiver, by him 


nformably to the terms of the 


‘ ity ( a ‘ ? :}Ip) ( € oii iil ‘ 
. ’ i ' > rv . ’ Ss eae ‘ " . ’ ’ | by »?? »>* " | 
entered authorizing proveMents ana DetlrermMeneyes. 
a " + + . & . , 
/ sels or tnat thy sald master neid and consid- 
; ¢ ‘ , | owt . . , . ; aT etats ss : ” 
ered T moneys ecelVved Upon CeTLINCALeS WNSUCC 


. ; , 
under orders rt court mn une. - |). rSS1.tor petter- 


MIecrnis 1)] ments maa and O made, were @Xx- 

penacs pol th oads in conformity with the terms and 
o1 =) ( Orae! al thie pNeclulions Upon Which 
{ | \ i isc’¢) 


Jwenly-n tor th the said master tound and con- 
ered iti - tre mventory filed yy said (sens Upon the 
erty then on 


a sulrrena Cal te nis SUCCCSSOT Wiis SUD- 


ik vesccona For that the said commissioner con- 
ional con- 


Caimert said (sens of | > PTIV atte AVency to Waring 


rots : Ti (her mterest in said 3 ad aie) ' b 
(i | T] tid) TOM. MO) any cif 
7 > AJ 
{ , ‘ COnat ‘ , - , ' bacon, et — ; 
i si ih ati (ot) iac> CU i] a ; 4 the ttl tii i; S Ciilf) 
t | ’ Pye TDS ? / 7 ~ ‘ ,4 | 
| { WCC 


by receivers c¢ ficates or other receivership indebted- 


ness between ine three senarate roads. Lo wit: the Paris 


ee 


and Decatur, the Paris and Terre Haute, and the Peoria, 
Atlanta and Decatur Railroad Companies or Illinois Mid- 
land Railway Company, so that it cannot be ascertained 
how much of said indebtedness ought to be allowed upon 
the property and effects of the Paris and Decatur and Paris 
and ‘Terre Haute Railroad Companies, precedent to the 
first mortgage bonds thereon 

/wenty-fourth. For that the said commissioner did 
not tind and adjudge that all of the rolling stock and motive 
power sold to receiver Dole by Waring Brothers, under 
order and contract of May 16, A. D. 1876, for about the 
sum of $158,035, and certificates for which are described 
under the head of “fifth series ~ of said master’s report, 
were originally Paris and Decatur rolling stock and mo- 
tive power, and subject to the lien of the first mortgage 


given by the Paris and Decatur: Railroad Company, de- 
scribed in the bill of complaint | 

And said complainant now, therefore, comes and prays 
the court that the foregoing exceptions may each and 
every one of them be allowed and held and considered to 
be well taken and well founded, and that the said report 
of said special commissioner may be disapproved and dis- 
allowed in every part and particular thereof to which 


, 


‘ xception 1s nov hereby ke rt. 


IsuAmM, Lincoun, Burry & RYERSON, 
Sol’rs for Compl't Freidenberg. 
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ids as aforesaid, these trustees ask the judgment of the 
rt: and as to the junsdiction of the court upon other 
-* Le CCE DU thereto, where the report 


states that the court had jurisdiction; and also had juris- 
diction to appoint a receiver or authorize a receiver to 
issue any certificates or declare the same legal when 


issued. 


2d. ‘These trustees ask the judgment of the court as to 
the sufficiency of the order of the commissioner to report 
upon the légality or illegality of said merger, or whether 


there was a merger de fact 


3d. As to all portions of the report that find that 
there were any certificates of indebtedness or any floating 
indebtedness, or any liens of any kind that were superior 
to the hens of the bondholders, whether under the mort- 
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e of the Illinois Midland Railway Company, or the 
Peoria, Atlanta and Decatur Railway Company, or the 
Paris and Decatur Railroad Company, or the Paris and 
‘Terre Llaute Railroad Company, these trustees take CA- 


ception, the same as if special exceptions were set out 
to each portion of the report wherein such lens are 
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granted. 


4th. For that said commissioner considered that the 
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Ik ulway Company, and of the bondholders under the 


; 7 oer 
mortgaves of the three sections, as tneVv WII hereatftet he 


’ 
- re 


. . 


termed, namely. the Peoria. \tlanta and Decatur. the 


’ 


Paris and Decatur. and Paris and Terre Haute Railroad 


( ompanies 


ath. or that tne commissioner considered the cerufnti- 
cates classihied Dy him as the ¢ ophin series, aS a en prior 


to the lien of the bondholders under the Illinois Midland 
Railway Company, and of thi bondholders under the 


, ® : - 
mortgages of the three sections thereol 


~ ‘*¢ 
J ' 
cy? “-. 
Late 
, , 
ri 
| 
; 
Yat 4a 
, . . 
‘ | 
, 
7% 
‘ ii 


La 
” 
Ol 
sul 
t 

‘ 
. ; 
’ 
>. 


I considered the 
tr h, st venteenth 


Wiens superior to 


it portion of the 


. 


indebtedness. 


missioner, which 


i SUPeTTO! 1¢) 
‘ nmoriion ray | the 
i 
ie | 
: » 
im ACCOUNT, and 


1 
r. WEICH ALLOWS 


" 
+ * 5 
I \ rie (OTT) 
| " ] ‘ 
nv charactet 
vat : 

_ : Sct itl 

‘ 4 ‘ 


brothers. and because the re port does not tind the claims 
of each and all of them are inferior to the lien of the said 
bondholders, be¢ dause @Cacn ane all of them had the fullest 
ice and knowledge Ol ll the facts in this case, and of 
s and doings of the various receivers. and that 


most of the monev was loaned on the credit of the War- 
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UNITED STATES Circuit Court. SOUTHERN 


ILLINOIS. 


Freidenberg 


/n Chancery. 


ad Company 


Robert (5. Herve YY @s 
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Paris & Decatur 
ef al. 


‘The 


/nvre report of the Hon. N 


missioner. 


And now come lacob Wil 
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judgment creditors of the 


Company and the [hh 


and Joseph W. Orvis and Williat 


ad Company 


/n ( Aancery. 


\W. Branson. special com- 


lis. Wm. F. 


Paris and Decatur Kailroad 


Sylvester ef a/., 


nois Midland Railwav Company, 


n Adams, senior. trus- 


tees, etc., by losiah M. Clokey, their solicitor, and except 
o the report of the Hon. N. W. Branson, commissioner, 
etc., fled in said causes, and for cause show: 
. ; , . . 
ist. Said judgment creditors and Adams & Orvis, 


tc.. would 


filed 


Trustees, @ 
ceptions herein to said 
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Abe Freidenberg, 


Sey eral CX- 
behalf of 


\lessrs. Isham. Lincoln. 


hemselves of the 
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rt. by and in 


rergeyt 
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urry & Ryerson, his solicitors; also by the Union Trust 
Company of New York, and James F. Secor, trustees, 
etc., by Hon. L. L. Palmer, the solicitor, the same as 
if set forth at large herein and formally presented by 
themselves. 

2d. In behalf of Adams & Orvis, trustees, etc., ex- 


cepuon is specially had as to 


oo 


the creation or establishing 


fered liens to the hen ol 
. ry, cl 
Ol ums thereby secured. 
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ois Midland Railway Company, 
for such railway company to 


\ll of which js respectfully 


Supplemental Report 


of Commissioner Branson upon sixth series of certifi- 


In ruk Cirevir Court or Tur Unirep STATES 


FOR THE SOUTHERN District oF ILLINois 


Robert G. Herve 
or: ae ay /n Chancery. 
The Ilhnois Midland Railway ¢ ompany, ww? 
and other causes consolidated therewith. 


lo the Flonorable the “fudecs of said Court: 

The undersigned, special commissioner, by way of sup- 
plement to his report filed herein on the 18th day of April, 
1583, would respectfully report 

That his conclusions set forth in said report as to the 
sixth series of receivers’ certificates, were based solely 
upon the provisions of the order of court pursuant to 
which such certificates were issued: such order author- 
izing the receiver to borrow money of Waring Brothers 
with which to pay debts due from the receiver for the 
use of cars, and to issue certificates for moneys so_ bor- 
rowed; but that his attention has just now for the first 
time been called to the fact that a large part of the 
rents for which said certificates were issued accrued in 
rolling stock belonging to the Paris and Decatur Railroad 
Company, and forming part of its original equipment, and 
subject to the prior len of thi mortgage given by that 
company, being part of the rolling stock for which the 
fifth series of certificates had been issued; that Waring 


brothers, when buying such rolling stock, took an assign- 
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r (ne rents mmeca to have accrued 

vious U f such } . stock. and that said 
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Testimony taken before the Hon. N. W. Branson, a 
Special Commissioner appointed by the Court to 
investigate the accounts and final report of Louis 
Genis, as Receiver of the Illinois Midland Rail- 
way, and to investigate and report the indebtedness 
created by Receivers of said railway. 

Messrs. Isham, Lincoln, Burry & Ryerson appeared 
on behalf of A. Freidenberg, complainant and bond- 
holder, and of D. H. Conklin, the present Receiver. 
Messrs. Crea & Ewing appeared on behalf of the 
Union Trust Company, Waring Bros., and Mr. Genis. 
Mr. Clokey appeared on behalf of certain judg- 
ment creditors. 


Joun G, CLIFFORD, a Witness called and examined 
by Mr. Burry on July 14th, 1SS2, testified as fol- 
lows: 

My name its John G, Clifford; | reside at Paris, Illi- 
nois, and am master mechanic of the Illinois Mid- 
land Railway Company, and have been so since the 
fall of IS72. At that time the road was called the 
Paris & Decatur Railroad; | have been in the employ 
of the company since; during eighteen months 

of that time | was purchasing agent. 
2 Prior to the spring of 1874 the Paris & De- 
catur Road had ten locomotives numbered 
trom | to 11, skipping number 5, the old number § 
having been before that time changed to number 8: 
some of these locomotives were on the road when | 
went there; they were marked with the name of the 
Paris & Decatur Road - some ot those ten en- 


moines are now in the possession ol Mr. Conk- 
lin. as receiver, and their numbers are as fol- 
lows: number lis now 2] number 2 Is now  : 
number S was afterward changed to 3 and is now 
93: number 7 is now 26: number 9 is now 2¢: num- 
ber 10 is now 2S and number 11 is now 29: besides 
these numbers they bear the initials of the Illinois 
Midland Railwe Company and are also marked 
“the property of the Waring Brothers;” number 6 
blew up and number 4 and © were worn out and 
afterward sold. 


The lettering on all of these engines was changed 
from the “Paris & Decatur Railroad Company,” to 
the “Illinois Midland Railway Company.” I was 

absent for about two weeks at the time these 


t envines were al sent over to Terre Haute, 

but | reeolleet of their coming yack from 
Terre Haute two or three months after they went 
AWay, 

The lettering on the engines was changed by our 
selves after they came back. In IS74 or before that 
time the Paris & Decatur Railroad had five pas- 
ver coaches which are now on the road. 
he numbers were changed betore | had 
Charve of them, and eoul hot he positive 
asto the old nnumbers but the numbers now are 21. 
those are the old Paris & Deeatur coaches. 
Three of them were on the road when | came on it 

two others were bought. | think in 1S73: | 
1) | can not Sil \ how long the road hac heen 
open when Cale O11 it. hut they were rulh- 
nioyv trom Paris CO Lovington when took charge, 
The road was open between Peoria and Decatur in 
the fall ot 1S7@4 
When | wenton the Paris & Deeatur Railroad it 


- 


rs 
#4 


had two cars, baggage, mail and express combined; 
they are now on the road and under the control of 
Mr. Conklin, as receiver, and are now numbered | 
and 2; | can not say positively whether these bag- 
vaye cars Went away to Terre Haute or not; | ree- 

ollect of there being printed on them ‘the prop- 
7 erty of T. H.& 1.°: they came back from In- 

diana about the same time as the engines, but 


they were not all brought back at the same time 


(‘yoss-eramination BY Mr. CREA. 


‘ | was away at the time this rolling stock 
was taken to Indiana, but understood when | 
returned that it had been taken to Indiana to 
keep it out of the Wil) of executions in tavor of 
creditors of the Paris & Decatur Railroad Co. | am 
aware that at the time the rolling stock was taken, 
and betore | lett. the Paris & Decatur was _ ftinan- 
cially embarrassed and owed its employes and other 
persons considerable; | believe Mr. Hervey was in 
England at the time the rolling stock was taken 
away, and that Mr. Dwight Hitcheoek was acting 
president in Mr. Hervey’s absence. I dont recol- 
lect whether the engines were first marked “* prop- 
erty of 'T. H. A ys | cion t recollect so much about 
the engines in that respect as | do about the cars. 
LQ) \s the cars returned trom Indiana trom 
time to time they were marked on their arriva 
with the initials “TT. H. & | and the rolling stock 
returned and thus marked, was used by the Paris & 
Decatur Railroad Company afterward in the trans- 
action of its business while it was so marked: | can 
not be positive whether the property came 
L] hack marked in the manner indicated be- 


pate 
Ale 


fore the first of July, 1874. or not; the prop- 
erty referred to was marked once or twice; i 
was once marked * The property of Waring Broth- 
ers” and then “The property of L. Genis” a part 
of the time. I donot think it was so marked until 
after the [linois Midland Railway Company was 
placed in the hands of a receiver; | think it was 
first marked * Property of Waring Brothers” in Mr. 
Dole’s time as 1ccelver. | do not recollect. of Any 
change being made in the markingof this rolling 
stock from the time it came back ou the road until 
it was changed, after the Illinois Midland went into 
the hands of a receiver. 
13 While the rolling stock referred to was in 
Indiana the Paris & Decatur was operated by 
rolling stock owned and marked as the property of 
the Terre Haute & Indianapolis Railroad Company, 
and the rolling stock we used in the absence of the 
former Paris & Decatur rolling stock had never 
heen owned by the Paris & Decatur Railroad Com- 
pany that | know of. 
L4 ln testifying about the numbers of the en- 
gines, | have been looking at a memorandum 
which | wrote out myself this morning, so that | 
would not get confused over the numbers: to the 
best ol rh) \ recollection. the property taken to Indi- 
ana and atterward returned to the Paris X Decatur 


Railroad Co., was not marked “ property ot Waring 
brothers,” till about May, 1876. I do not know of 


the Waring Brothers o1 ahy member of the firm 
belug in this country at the time the rolling stock 
was taken to Indiana,‘and have no knowledge of 


any connection of theirs with that transaction. 


¢ + , 
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16 At the time these engines were taken to 

Indiana in 1874, as | have testified, I think 
there were some flat and some few box cars taken 
_ over also, but | can not give their numbers nor the 
number of cars so taken over. | saw “Property of L. 
Genis” on some of the cars that originally belonged 
to the Paris & Decatur Railroad, but don’t recollect 

of its being on any of the engines: it was only 
17 on freight cars, and | can not say on how 

many. nor at what time they were so marked. 
[It was while Mr. Dole or Mr. Rees was receiver. 


Kramination BY Vr. ISHAM. 


The rolling stock forming the equipment of the 
Paris & Decatur Railroad, was taken over to Indiana 
about May or June, 1874; at that time the Paris & 
Decatur had ten locomotives, five engines and two 
cars, mail, baggage, and express combined; they had 
what we call two combination cars, that is, baggage 
and smoking cars, and | think about SO box cars 
and about 20 flat cars. four or five cabooses; when 
all that rolling stock was taken over to Indiana, 
there was left on the Paris & Decatur to operate it 
only two engines, one in the shop tor repairs 

and the other chained up so that we could 
20) not run it: beside these two engines, | think 

there were some box cars belonging to the 
Michigan Car Company, and those cars were also 
tied up for debt, and to the best of my recollection 
that was all there was left on the road. The roll- 
ing stock that came from the T. H. & I. Road, to 
take the place of the P. & D. rolling stock, was 


freight and passenger engines and passenger coach- 
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f al rey were. as ] ecolle (Tt I hem. in fair condl- 

tion and repair; | don’t say they were in first- 

rAd clus s condition at | 4 but ft hey were in work- 

Ing order: they could be run: the rolling 

stock of the Paris & Decatur that was sent off in 
June 1874, came back marked with the initials of 
Tl. HL & |. Road and it is still on the road as | 

have testified: that 1 jing stock 1s marked - Lilinois 

\I ida hal ‘ aha 1) Opel C\ Ott he \\ arihny Brot hers re 
it was so marked about May, IS76, and has borne the 


sume or similar) marks continuously eve) 


Ze since 

| have suid that in -lune. 1S74. the Paris & 
Decatul Wil Han LALLy enpbarassed | SUpPPOse 
there were some debts on account of supplies and 
knew that wages were in arrears; | had nothing to 


i : ’ 
ado with The Thanet hanavement and co nol know 


| ; 

with what menuns the Paris & Deeatm roud Was 
| ic] ans oe ue I 

> Be &. 

25) i, Levamination BY Mr. CREA 


The engine bought in execution by James 

\ kacis. did not vo over to Indiana with the rest ol 

t hie ePnreines: there were two. of the ren engines 

phat did not wa) U0) | bittlalla. Only eloht went 

OVE! The one purehased by kads was number 1] 

and is now im the control of Mar. Conklin. as 

2) receiver, as number 29, and is marked ** Prop- 
ertv of Waring Brothers” now. 

()] rhe ten engines heionging To the Paris & 
Decatur. eight went over to Indiana and atterward 
returned, and s1x of those eloht are now inthe hands 
of Mr. Conklin: their numbers are as follows: Old 
number lL. which is now number 21: old number 2. 


which is now number 22: old number 3 was number 


5S, it is now 23; old number 7, which is now number 
26; old number 9, which is now 27; old number 10, 
which is now 2S: these six are in the hands of 
27 Mr. Conklin; the one purchased by Eads. is 
not among the six just enumerated: these six 
are now marked “ Property of Waring Brothers.” and 
to the best of my recollection were so marked about 
May, IS76 
The old Paris & Decatur engine number 6, which 
was taken over to Indiana and brought back, 
blew up in the first winter during which Mr. Rees 
Was receiver; at that time it was marked *“ Proper- 
ty of Waring Brothers” and had been marked so at 
the same time as the others, and when it 
25 blew up it was in the possession of Mr. Rees, 
as receiver, and after the explosion was 
worthless, except for old serap iron; its number had 
heen changed trom 6 to 2) hefore the explo- 
s10n. 
2Y The other engine which went over to In- 
diana and was afterward returned to the 
Paris & Decatur railroad and marked “ Property of 
Waring Brothers.” and which is not in Mr. 
80) Conklin’s hands, as receiver, was old number 
4: at the time the Paris shops burned down 
in IS77 that number 4 was substantially destroyed 
by fire: there was nothing left of it but old tron and 
| condemned it and Mr. Rees sold it to some 
31° parties in Cincinnati: the number of the en- 
gine bought by James A. Eads at the execu- 
tion sale referred to was originally number Il and is 
now number 29. | 


at dane ct I ramination. 


333 Beside the eight engines taken over to 


“| 
4 
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Indiana. six of which ate now in the hands of 

Mr. Conklin. and beside the Eads engine, old num- 

ber 11, there was another engine in the repair shop. 

so that it could not go over to Indiana when the 

others were sent. it was old number 5; it was seized 

by William Foulke in Paris for debt and sold under 

an execution sale and bought in by himself, 

4 nd he afterward sold it to the Terre Haute 

Car Co.: | think it was attached by Mr. 

Foulke cul the Lime the change In the rolling stock 
Wiis made 

The Kads engine. old number Il, was taken 

3.) by Mr. Eads to Danville. It is now on this 

rowd and marked * Property ot \\ aring Broth- 

ers,” and was so marked at about the same time 

the rest were so marke i, 

24) There were on the Paris & Decatur road, 


LWoO bavvave, mall ana CA Press Cars now 
numbered | and 2 and marked * Property of Waring 
brothers. there were also at the time the rolling 
stock went over to Terre Haute, (Wo combination 
baggage and smoking cars which are still on this 


ot 


road; | am not positive whether these went 
> ¢ over to Indiana or not: these LWO combina- 
tion cars are now marked number 30 and 
number 3l and were marked “* Property of Waring 
brothers | Ll the same time as the rest of the r yt - 
Mg stock 
| do not know what roiling stock or engines 
the Peona, Atlanta and Deeatur railroad ever had: 
| can not say that | ever saw any, and | never knew 
of anv that the Paris & Terre Haute ever had: if 


hey ever had any it was unknown rome 


all 
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July 15, 1SS2. 
Mr. IsHam: 

Mr. ComMIssIONER: Proceeding under the order 
of the court entered at Springfield and also under 
the order entered by Judge Drummond consolidat- 
ing the various causes, June 23, 1SS2, | want to call 
your attention to the Report made by Mr. Hervey, 
President, and Mr. Morton, Secretary of the Paris 
& Decatur Railroad Company, to the Illinois Rail- 
road & Warehouse Commissioners: for the year end- 
ing June 30, 1874, particularly to show what the 
equipment of the road was at thattime. It is stated 
te he SIX locomotives of more than twenty Lon 
weight, their average cost $12,000; five first-class 
passenger cars, average Cost S5.000: three express 
and baggage cars, average cost 52,000; one hundred 
and twenty box freight and stock cars, averayve Cost 
SZ OM): SIX Hat or coal Cars, average COST S5D0. and 
twelve hand cars at an average cost of $60: also 
for showing the officers and Inunagement of the 
road and such other matters as are 1n that report, 
which is the * Report for vear ending June 4. 
S74." 

| also eall your attention and submit to you with 
the other last mentioned heport, the Report of 
Hervey. President bv Darlon,and W. T. Svivester, 
Secretary. being the “Report of the Illinois Mid- 
land Railway Company tor the year ending June 
30.1875. made to the Illinois Railroad & Ware- 
house Commission, showing the officers and manage- 
ment ot the roud. with stock and indebtedness and 
particularly to the statement in the Report that 
nearly all the equipment Is leased, | 

Examination ot L. Gents. taken July 15. LSS2. 
4] under the orders heretofore entered retfer- 
ring this cause to N. W. Branson, Esq. 


Vi name is Nlix (vents. age $4 residence Terre 
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of Robert G. Hervey et al. v. the Illinois Midland 
Railway Co., 1 the Cireuit Court of Edgar County. 
State if statements in that athdavit were true. A. 
| «do not know what the athdavit was. Of course it 


was true at the time | made it. 
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46 | don’t know what the affidavit is. | remem- 
ber making an affidavit, that was seven years 
ago: | think I made an _ affidavit. but don’t 
remember what the affidavit was about: if | 
made an affidavit the statements in it were true. 
The statements are true which are contained in 
the aftidavit | made January 20. ISSZ. in the case of 
briedenberg v. P. d& D.R. R. Co., and published in the 
pamphlet entitled Athdavits in Resistance of Motion 
for a Separate Receiver for the P. & D. R. R. Co., on 
pages IS and 99: | judge the statements contained 
in the affidavits of W. R. Meheen and Dwight Hitch- 
cock, published in the same pamphlet, are true; 
can not say absolutely whethe) they are true 
‘S or not: Mehkeen and Hiteheock made aftidavits 


to what they knew | can not swear that 

what they swore to is true: | believe it is true: | can 

; . 4 , ‘ | ' ys »}* ) ledve 

OL SWedl Ss Urut ive LO personal ANOW LeUupe 
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of the statementsin Mr. Meheen's affidavit as 
ty far as the pUeSTIOI of the rolling stock 1s con- 

cerned Pages ¢°), SU. Sl of the printed pam 
phlet containing part of the atfidavit of Dwight Hitch- 
cock referred to matters which happened betore | had 
ever been in this country: thev reterred to who were 
the ofhcers of the company inthe beginning of S74. 
and to some suits of the company at Decatur betore 
a justice ot the peace, some execution sales of the 
rolling stock. some sales of the rolling stock by the 
Paris & Decatur R. R. Co. to the T. H. & LL. R. R. Co. 
in May, S74; all that happened hbetore | ever was 

in this countrs 
ov | came to this country IS75:; | saw on 


the Illinois Midland R. h. Co. certain proper- 


, 


, > 


ty marked * property of the T. &. @,1. BR BR UG 
It is true to my knowledge as stated on page S2 of 


12 


the pamphlet that Waring Brothers knew nothing 
about the sale of the rolling stock to the Zz. H. & I, 
Kk. R. Co. and they had no agent in this country: | 
have no personal knowledge of anything else con- 
tained in the affidavit. 

When first came to \merieca in July. IS74. | 
stayed three or four days in New York, and it was 
proba L two or three weeks before | came out to 
the road: | next came to America in September, 
IS7). and only stayed one or two days in New 
York before coming to the road, | next came to 
this country the latter part of April, 1876, and have 
heen here continuously ever since with the excep- 
tion of one Crip ofa tew weeks 

When I came to this country in 1876, | brought 
some Paris 4A Deeatur honds with me, | euin not 
say how many, but think about nine hundred: 
| received them from the notary public; | dont re- 
member his name, but think the bonds were depos- 

ited at the Grant Brothers’ Bank, and that he 
a5 qT them there and delivered them to me in 
London, and they were sent to me on board 
“renumer: | was Tol would receive them in London 
ind think they were in Grant brothers’ Bank: 
4 | received them done Up in several boxes: in 
New York | kept them in the safe of a Safe 
Deposit Co., on Wall street, located, | think, about «i- 
agonally across the street from the bank of Drexel. 
Morgan vn 0: lensed the sate and put the bond 
in it. 
DD \bout a year ago when the toreeclosure suit 
ot the different roads Was to be heard, cls Is 
thought, | had the bonds sent to Springfield, where 
they would be needed as eveidence.and they are there 
now; | had them sent to Mr. Crea and he put 


b 


Pt ans, 
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D6 them in the bank there; | am not sure which 
bank; between the time of placing them inthe 
sate on Wall street and sending them to Springfield | 
saw them once; | went to the Safe Deposit Bank and 
saw them there; I did not count them but supposed 
they were all there: all the bonds | have brought 
with me tothis country are vow there in that bank in 
Springheld; [ think when | made the trip to Europe 
in IS¢¢@ Waring brothers gave mea few bonds which 
they had. purchased in the meantime, not more 
than three or four: they are with the rest of them at 
Springtield: the bonds at Springtield are all the 
bonds of the Paris & Decatur | have received from 
Kurope from any person; In May, 1874, | was in Lon- 
don, and Mr. Waring asked me if | would come to 
this country and look after some interests he had 
here: as it was a short trip | accepted and left early 
in the next July That conference was with Mr 
Henry Waring at the oftice of Waring brothers: 
it may have been: another of the brothers: | 
think it was Mr. Henry Waring. some of their em- 
ployes were present at the conference in 
ov London: | don't know how many conterences 
there were: there were 12 or lor more; twoor 
three weeks after the tirst interview in May. | went 
to London; they explained to me what their inter- 
ests in this country were, that was some time in 
June; that June conference was with all the 
60) W arings. and there were also present some 
employes of the office and Mr. Hervey, the 
president of the Paris & Decatur railroad. 
| tirst met Mr. Hervey in Mr. Waring’s office, | 
think about the middle of June: I think I saw him 
there about the next day after his arrival; at 
61 that time | went over from Brussels for the 
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Purpose Om! attending TO this business and all 

my stay in London was on this business; Mr 
Oz Hervey stayed there as longas I did and we 
came away together, | don’t know that Mr. Hervey 
went directly to Waring’s on his arrival in England: 
| believe he went soon after his arrival; from my con- 
rere! ith them | think Mr. Hervey went over to 
Europe forthe purpose v. seeing Waring Brothers and 
having a conference with them: it is not true that m\ 


coming to this country with Mr. Hervey was 1n pursu- 


ance of] the purpose tor which | Wis o1lven to under- 
stand he went over there: think sai VW Mr. 


63 Hervey in Waring Brothers ofthee about 
rimes;: the interview ~ were sometimes 
nord and Some+Ccimes tone: 1 he Girants were not pres 
i! Ont | «id not at that time meet 


Vi) Hlerve 1?) London IT} eonnection with 


4 the Grants; the Grants did not participate 

in anv of the interviews | had with the War- 
ings on the subjeet of this railroad during that pe- 
riod did (yt ive’ alny communication with the 
Grants onthat subject at that time: when wear- 
rived here Mr. tlerve lid not come out here when 
| (lai; he met Vith al recident and Was delayed 


Kast | think Mr. Hervev was West when [ first 


= i ' ‘ ee. P ! * , 
came to Terre Haute: | know that during -June and 


oe 
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July. 187 Hervey was in London — that 
W arings held some Paris & Decatur bonds: lL can not 
SL) how manv: the, cLis®) held stock bint do 
not know how much; | think the stock was held by 
Herve) in trust tor them: that is tne best of my 


| 


recollection : thev still hold that stoek and 
Hb itis in Mi Waring s name: it is not the 
sume stock held tor them Dy Mr. Hervey : 1 


has been delivered to Waring Brothers and placed 


se 


in their name, and | think the Warings now 
67 hold all the stock of the Paris & Deeatur road 
which has been transferred to them from 
Grant Brothers, and that the stock has been trans- 
ferred from Hervey’s name to Waring Brothers. 
Mr. Hervey represented to Waring Broth- 
HS ers that the Paris & Decatur road would be- 
come a good property if it could have connec- 
tion east and west; he represented that it would be 
a great improvement to the Paris & Deeatur, if it 
were extended west to Peoria; during our journey 
from London to New York. | don’t think we dis- 
cussed the business of the road at all; after separat- 
ing trom Mr. Hervey. on landing in this coun- 
Ho) try. | next saw him in Terre Haute, about 
LWO weeks after landed in New York, that 
Is about the Ist ot 1ugust 

It was only in [Sf that | first learned that 
the Paris & Decatur road had been stripped of its 
rolling stock which had all been run overto Terre 
Haute. 

). When you were here from July to Novem- 
ber, in IS74, and arrived here or in Terre Haute, 
and passed along the roud about tour weeks after it 
had been stripped of its rolling stock, you say you 
did not learn that faet until some time in the next 

year? A. No, sir. 
fib \). You cameout here to inspect this road and 

look over the property and after the interests 
of the Warings in connection withit? <A. I ecame 
here merely to see that the road would be built be- 
tween Decatur and Peoria. I observed the road as 
| was going backward and forward from Paris to 
Decatur, but did not then learn the fact that the 
rolling stock had been all run off from the road, and 


it 


did not learn that facet until the following year, Mr. 

Hervey never mentioned the subject when | 

(| was with him between -luly and November, 

IS74: between the time | arrived at Terre 

Haute and when | returned to Kurope | spent the 
time at different points on the road 

\) Did it notattraet your eve or attention that 


ther ' not a ear on the road marked as the Par- 
Is @ Decatur ? \ lnev had ears on the road 
narked *“ Paris & Decatur 

\) How ite & \ | qont KnoVv 

J ii (id nor see an DassSChnYuerCOaACct marked 
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executions on aceount of tdgments: | wrote that 


, " . - } ‘ " ' 
fact to them as soon | learned it: aqon gt Know that 
’ 


| havea COps of the letter or letters in which | nade 


that communication to them. but if | have and there 
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them. | will attach them as an e@x- 
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3 nothing else in 


hibit to this examination: you understand it is 
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difficult for me, after eight years to remember all 
these little things. [| think that wmle in London 
before we came here, Mr. Hervey did state to War- 
ing Brothers that the rolling stock had been removed 
or that purpose; | think he did; | can not be posi- 
tive about that point because Mr. Hervey and 
75 Mr. Waring had many interviews at which | 
was not present: the subject of having the 
rolling stock sent out of the State for the purpose of 
saving it from executions was not discussed by Mr. 
Hervey, the W arings and myself hetore it Wiis done: 
my recollection is, that Mr. Hervey made that com- 
munication on receiving a communication 
76 from Mr. Hitchcock on that subject while in 
London: | did not hear or learn of Mr. Her- 
vey’s instructing Mr. Hitcheock to do that, and | 
have never since learned that he instructed Mr. Hiteh 
cock to do sO; do not know how otten wrote to 
Warings on that subject while in this country, and 
don’t know whether | have copies of my letters: if 
they are not here they are in brussels: there is no 
one there in Brussels who can send me copies 
i? of them, my house is locked up: | think I ean 
obtain copies O} them from London: will try 
to do so and furnish what | communicated to War- 
ings on that subject, and from some source will fur- 
nish copies of such parts of 
this matter. 

When I saw the rolling stock in 1875. marked “ T. 
H. & I.” running on the Illinois Midland railroad. 
[| knew it was rolling stock that had theretofore be- 
longed to the P. & D. R. R. Co. It was only in 1875 
| learned the rolling stock had heen sold to the 
Terre Haute & Indianapolis road. | thought they 
were holding it for the purpose they told me; of cov- 


the letters as relate to 
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ering it Irom the creditors: have turned over to 
Mr. § nklin, all the books relative to the recelver- 
ship, including account books, blotters, letter books 
and everything else. I filed in this litigation on 
June 29, ISS]. a petition for leave to issue certif- 
eates to meet the costs of betterments thereto- 
fore made, and on the same day a petition for leave 


to issue certiheates to eet the costs of betterments 


. a ’ : | ocve bw 
rnereatter To be made on tills road: and Ol} 
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those certificates were issued: | sold most of them to 
Fletcher & Co., of Indianapolis, and about S22.000 
worth of them to the Indianapolis Rolling Mills Co.; 
and these taets are shown in the report 

\) | want to ask vou to furnish a total state- 
ment of all the vouchers showing what was done 
with all the monev received on these certificates. | 
Wint To kK mow VW hit the betterment -~ were which 
had been already made tor whieh the certifeates 
were issued, and what was done with the money 
appropriated tO ve present those betterments and | 
want to know in detail. with the vouchers, what 
hetterments were made with the moneys appropr'- 
ated tor the future work on the road? <A. Yes, sir, | 


will do so 
EXAMINATION ADJOURNED TO JULY 24TH 


CONTINUATION OF EXAMINATION OF L. GENIS, TAKEN 
JULY 20, 1SS2. 

Sv At our last sitting you asked me to furnish 

detailed statement with vouchers, showing 

what was done with the moneys received on the 


ged » ~ Sab 


oy aa) Sane 


cos 


certificates authorized for betterments already 
made, and to be made, and what betterments 
were made with the moneys appropriated tor fu- 
ture betterments. In answer, I file “* Exhibit 
83 \” showing supplies furnished and labor per- 
formed, from June 1, ISS], to Mareh 31, 1552, 
stating amounts by months and showing the num- 
bers by vouchers in which the details ean be found. 
The vouchers are on file in the auditor's office. The 
total amount is 184,801.16 for work done and supplies 
furnished to road debt. From June 1, ISSI, un- 
tilthe time I left the road. ‘“ Exhibit A”~ shows 
all the work and supplies to) the road debt. Lur- 
ing that period, ineluding both what was for 
S4 improvements and not tor improvements of 
the property 
| file also * Exhibit B” showing expenses incurred 
by the road debt, which don't belong to the im- 
provement of the property, during the same time. 
The statement is divided inte months, and gives 
numbers of vouchers where the figures may be 
found, 
SD | alsofile “* Exhibit C.” whichshows amount 
due tor supplies furnished the road debt, dur- 
ing the same time, that is, due when | left the road, 
and being also for supplies included in “* Exhibit A.” 
“Exhibit C shows the number and amount of each 
voucher. 
| also tile “Exhibit D.” showing balance due on 
pay-rolls of the road debt, up to Apmil I, [Ss2. 
This statement is divided so as to show amount due 
previous to January 1, ISS2, and the amount due 
after that date. 
| also file * Exhilit E.” showing the expenses of 
the joint track between Hervey City and the Illinois 
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Central Junction, charged by the P. D. & E. road 
against the Illinois Midland, from June 1, 
S6 1881, to April 1, 1882, and including only such 
bills as have been paid by me as receiver. 
The billfor June, 1SS1, has been paid in full. The 
bill for July, 1881, only partially; and I charge here 
$3,548.37, which is the amount of the July bill paid. 
[credit myself with “ ur smallamounts, charged by 
the Illinois Midland against the P. D. & E. for their 
proportion ot Operation expelses, These r. LD, 4 KE. 
bills are not paid, but will be allowed on their claim 
against the lilinots Midland { There is no Exhibit 
I.) 
l also file “ Exhibit G.” showing the quantity and 
cost of betterments put on the three sections ot the 
road, trom June 4 ISS. LO March ol, LSS2. 
S¢ This exhibit only includes improvements pro- 
vided for in the decree of court, authorizing 
the issue of certificates for betterments. and there- 
re, only includes the ties, rails. fences, bridges, 
turn-table and side tracks. | have added to the 
amount, representing the value of these improve- 
ments, the value of supplies on hand April 4, 1882. 
when I surrendered the property to my successor, 
such supplies being on the road tor the use of the 
road department, tor future betterments; the total 
of these supplies is given in one of the exhibits at- 
tached to my final report 
SS | also file * Exhibit H.” showing the amount 
and cost of betterments on each of the three 
divisions of the Illinois Midland, from April 1, 1S80, 
to June 1, ISSI, and the side-tracks built prior to 
April Ll, ISSO, and since Dec. 12, S78.“ Exhibit H’, 
also shows the location ot the side-tracks. I also 


wish to add that the improvement shown in * Ex- 
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hibit H” is greater than the one reported in the court 
in ISS]. (There are no Exhibits Ll. J, kK & L.) 
| also file * Exhibit M.” which 1s an abstract of 
the other exhibits. showing first. the bills of 
SY all work done and supplies furnished and paid 
for. from -June 1. ISS]. to March 31, 1SS2, and 
showing secondly, the proceeds of the certificates 
issued tor future betterments. 
| remember filing the two pet:tions June 29, LSS1, 
one asking authority to issue certificates amounting 
to $63.037.9S: the other asking authority to issue 
certificates amounting to SSO,0OU for tuture 
‘HN betterments. These exhibits hile do not 
show specifically what was done with the 
mUuiey appropriated Lo represent the hbetterments al 
ready made. The petition asking authority to 1s- 
sue them, said that ““owiny to the improvements 
made upon the property, the receiver has run in 
debt in the operating of the road, and that the mon- 
ey to come into the hands of the receiver from the 
proceeds of these certificates. should be applied ill 
payment of such ot those debts as'the certificates 
would procure money it the hands ot the receiver 
to pay.” 
4] hese exhibits do not show what debts were 
specifically paid with the moneys received 
from the certificates issued in pursuance of that 
petition and orders thereon; but 363,037.98 were so 
issued. These exhibits do not show the net amount 
received Di meon the last named certificate, but 
my report to the court at the time | sold them does 
i sold them to Fletcher & Co.. of Indianapolis, Ind.. 
at 94 cents on the dollar, which produced 
v2 $59,255.70. In my petition for leave to issue 


these certificates. stated ‘that on account ot 


ope? 
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in arrear perating expenses and needed the 
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liso w& great many ecounts which = would he dith- 


; 

cenit to give, due for suppiles and advances 
‘\,* ; . . 
We MAnNKersS WILT Whien to pas ror some 

(| supphes, | can not state now from 

: } -* > a ; 
memory how much of this S63.037.9S was due to the 
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Persdtiis Witt) Wiriolhn Pelt? COMLTACLeCOU rile mcenvred- 
ness Tor operating exvypenses. SsuUNpPlTes. Men. macerlal 
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Lh? ONerATION There Wils OVE] SOOM OF 17 mf) iuit 


» not mean that more tonan S SUL) 
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roiit OF the month Just ending fhere was due on 
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12: that ineludes the supplies received during May: 
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G7 £61.269.11: those were the three items which 

| had on my mind when mentioning indebt- 
edness relating to past betterments, It) Unb petition 
tiled June 29, ISS] 

| have taken these figures from a tmal balance 
kept in the auditor's office, showing the balance 
sheet of May, ISSI. 

These items include the operating expenses of the 
month of May, amounting to $45,952.50 also the ex- 
traordinary expenditures for the same month. 

amounting to 87.201 54 hese accounts ot 


expenditures are usually closed, about six 


é 
a 


weeks after the month to which they belong, 
which time it takes to close up our accounts with 
foreign roads. ‘The book | have just referred to, did 
not theretore show these figures when tiled that 
petition. 
The two items “pay rolls ind “bills payable™ 


represent SHS OSS OG. \\ nich Wiis OTe Than the CO- 


t.) ) nt f Mone, 4 eked tor \lost ot 
4) rive a r reciiiess- re) Operating eX penses, 

caused DY mV appiving the earnings of the 
roand To HetTerments ana Ww had itl mind Lo 


pay WIth the proceeds of the certificates are 
LO) shown in “bills pavable” and “ pay rolls.” 
With the proceeds ol these certificates tor 
hetterments already made, | intended to pay such 
iIndebtedne == jis 5 (Out nay postpone, tried to 


postpone evervtrpnineg | could \iter explaining the 
situation to my bankers. | borrowed money trom 


the banks to pa \ the nae btedness | could 
Au not POST Por The money so horrowed Was 
paid on * pay rolls,” “ supplies,” ete. $35,000 
of the proceeds of the certificates was paid back to 
the bank: the other $20,000 due the banks on that 
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account is still due. | referred to McKeen and Co.'s, 
Bank of ‘lerre Haute, Ind. The amount borrowed 
trom the bank was procured at different times, and 
my debit balance for money loaned was as follows, 
March 31, ISS1, $7,000: April 30, $17,500; May 
sist, $42,500. 
LOZ | want to make a correction in the first 
figures | gave. On looking over the trial bal- 
ance | find that | must add to the items of indebt- 
edness referre’ to in my petition, the item of * loan 
account.” which will inerease the aggregate by 
the amount of “loan account” | have just given. 
\t the date when | took the amounts | have c1V- 
en, from * Pay Rolls,” “ Individual accounts.” and 
‘Bills Payable.” the * loan account” amount- 
I038- ed to $55,000 on which $42,500 was due 
Meheen & Co. My account with Mehkeen «& 
(‘o. commenced long ago, and on this book | find 
the debit balance of January, 31, ISSL was $10,000. 
The first item | find ts August. ISSO, $9,500 
114 Debit balance: the balanee changed from 
time to time, and probably is older than 
\ugust, ISSO.) The debit balance on July 31, LSS1, 
with Mehkeen & Co., was $55,000. In July. 
ISSL. | received trom Meheen & Co. $7,500 and 
paid it on the same day to the First National Bank. 


ot ‘Terre Haute, The debit halance with \Me- 

Keen & Co. Jan. 31. ISSL, was SLO.Q00: Feb. 2Sth. 
SO DOO. 

lO The Vi heen and (4), balance does hot repre- 


sent the whole Of my loan account. My debit 


balances with the First National Bank of Terre 
Haute, were as follows: January 31, ISSL, $2,000: 
February 25th, 33.700; April 50th, $12,500: May 31st. 


S12 500. 


With the National State Bank of Terre Haute, 
my debit balance on January 3lst, was $2,500, and 
nothing is shown tor subsequent months, 

My debit balance with the Prairie City Bank of 
Terre Haute was $2,500, on January 3lst. and noth- 
ing shown tor subsequent months. 

My debit balance with D. W. Minshall on Jan- 
uary 3list, was $1,000: February 28th, #2,000; Maxzech 

Sist, $2,000; June 30th, $2,500. 
LOG This loan account represents entirely bor- 
rowed money. “ Individualaccounts” does not 
represent aLihy borrowed money, ana do not think 
* Bills pavable ~ does, 

The balance of $61,269.11, under the head of 
“bills payable, ~ date May 30th, ISS1, does not rep- 
resent any borrowed money, it was all for supplies, 
the biggest item being $21,157.57 to the Indianapolis 

Rolling Mills Co. This amount under the 
107 ~=head of * bills payable,’ represented all fu- 
ture maturing bills. The amount due the 
Indianapolis Rolling Mills Co., was for rails bought 
at different times, some in April, ISSI, and some in 
June, ISSI. Part of the amount due the Rolling 
Mills Co, tor these rails did not mature until Sept., 
ISS]: it was due at different dates. ‘There are other 
items in “bills payable ~ that did not mature 
IOS) until Sept.. ISSL, and such postponed items 
represent a considerable part of the account. 

[In the item $34,658.42, of date May 30, ISS1, un- 
der head of “Individual accounts,” there is some 
borrowed money under the head ot “Waring Bros.” 
In some months there is borrowed money in the 
account called “ Waring bros.” and in the account 
called “ Bills Payable.” [intended to limit my form- 
er reply,that there was no borrowed money in “* bills 


pavable,” to the balance tor May. In the 
buy account called *‘* bills payable” are items of 
money borrowed trom Waring Bros., as_ fol- 
lows: in the balanee of Jan. 31, ISS1, $8,750; Feb. 
28, $5,500; March 31. $5,500: June 30, $14,400; July 
31, $14,400. The “Bills payable” account has not 
been copied into the trial balance tor the last six 
months and nothing is shown later than July 30, 
ISS]. as to “1. ils payable- LO Waring Bros. ‘The 
above is all the borrowed mionmney included in that 
aecouDe. 
ixamination continued, July 20, 1532. 
iit) The statement | now produce and attach 
to my deposition as * Exhibit Nw” is an ae- 
eount prepared 1) \ir. Smith. Auditor ot the receiv- 
ership. showing Hi amen balance LO \chkeen & (O.. 
month by month, from October, ISSO, to April 1, 1882. 
and showing also certain credits curing certain 
months. and | have every reason to believe that it 
isn Correct, berg made ty \lr. Smith from the hooks 
of the COM Pals 
11] lean not tell whether “ Exhibit N ” shows 
the beginning of my account with MeKeen 
& Co. It may be there was some money borrowed 
before that time: | think my account with them 
began about February, LSSO. betore that | kept it 
with the First National Bank of Terre Haute. 
112 \ieKeen is not and was not an officer of 
that bank. Minshall was one of the directors 
of the First National Bank. or is now: | think he be- 
came so about two years ago: he has not been a part- 
ner ot Mehkeen for tour or five years. The account 
shows that in July, ISSL, | got $7,500 from Mehkeen 
and Co. and paid iton the same date to the First 
National Bank. That was a loan from the First 


National Bank which became due, and having no 
money to pay it with, | borrowed from MeKeen and 
Co., for that purpose. 
Meheen and Co. were bankers. and to rep- 
115 resent indebtedness shown from month to 
month on “ Exhibit N.” sometimes they had 
a note and sometimes only a credit on the books. 
The note was always guaranteed by me personally, 
sometimes they had a promissory note trom the re- 
ceiver, With my guarantee on it, but not always. 
They had either my personal note or a credit on the 
books of the receiver as tor a loan, without any 
further evidence of indebtedness. Sometimes. but 
not always. it was a note of the receiver with my 
personal guarantee: | can not tell just how it was at 
any particular time shown in * Exhibit N.” 
L14 Lpril ist. ISSL, the demt balance was 
$7,000: May Ist it was 317,000; August Ist it 
Was 399.000; during that month | got 36.500 more, 
during Lugust there is a credit to me ofl S41 500. 
That is the rep: yvinent of the >6.000 received during 
the month and 850.000 paid during the month and 
hetore the end oft 1t 
Llo Mehkeens full name is William Kiley 
Mehkeen. | have known him since about 
sept. or Oet.. IS¢@4.l met him two or three times 
when | first came to this country and did not know 
whether he was then connected with Hervey, 
Dwight. Hiteheock and others handling the 
116 ~=0s Paris and Decatur road: | was introduced to 
him in Terre Haute by Mr. Hervey. [| did 
not know with what bank Hervey did his business 
then, | do not think | had any interviews with 
Mcekeen and Hervey about the business of this road 
at that time: | was simply introduced to Mcheen as 
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a railroad man: 1 did not then know of any 
ll¢ business relations between the Paris and De- 
catur Railroad people und McKeen; | learned 
about that on my next trip. I know now that in 
IS74, and prior tO m\ arrival in this country, Me- 
Keen, as President of the T. H. & I. Railroad, pur- 
chased from the P. & D. Road certain rolling stock, 
that is what | learned about it since. 
ldo not kiuow whether MeKeen was a member of 
the Illinois Midland Rolling Stoek Co. I first knew 
of the existence of such a Company in ISéo. 


l1sS | do not remember when it was first organ- 

ized, and do not know and have never learned 
Who were the stockholders. \Lr. \iinshal] Wills 
President wna \lr. KL loer Wiis secretary, kK loer 


lives in Terre Haute. Ind. [| had no business with 
them betore IS76. and did not then know and 

11y live never known since, whether Mr. Hervey 
or Mir. Meheen were stockholders Ol the tite 

now Midland Rolling Stoek Co. | did business with 
ch Mr. Minshall. At that time 

he Was a partner ol \Viehkeen’s. | 
MehKkeen is now President of the Terre Haute and 


that company throu 


Indianapolis Railroad, commonly called the Vanda- 
lia line: Mehkeenis thesame man, who, either 
120) in Mareh or February, ISS2. offered to lease 
the Illinois Midland. The Ullimois Midland 
runs into Terre Haute. trom-the State line of Indi- 
ana over the Vandalia line, and the Paris and Terre 
Haute road was built to connect with the Vandalia 
line at Farrington, near the State line of Indi. 
121) =0ana. The Midland road has always been oper- 
ated in connection with the Vaudalia line, and 
\Mickeen has been President of that road sinee I have 


known him. During all the time | was doing busi- 


oy 


ness with MeKeen & Co., | think Mr. Mehkeen must 
have been familiar with the condition of the affairs 
of the Illinois Midland road. 
personally conducted the sale of the $63.037.98 
certificates to Kleteher and Co. hirst tried to sel] 
them in ‘Terre Haute with the Meheen and Co, Bank 
at that place. I failed to sell them there. I then 
tried to sell them at the First National Bank 
122)~— sof) Terre Haute and failed again. Then | 
thought | would try at another place. | could 
neo} sel} them either to the First Nationa! Bank or 
McKeen. because they did not want to invest that 
much money thi railwat certificates, That Wiis the 
reason | was given at the First National Bank. | 
do nat know that VehKeen rave ne aih\ reason, 
Fletcher and Co. did not take them without objee- 
tion or readily Negotiations were pending some 
time before we agreed: | wanted more than ninety- 
four cts. on the dollar, because | thought they 


were worth more. atter having tailed twiee. 


ot 

to 
* 

-—- 


ot course if was more ditheult TO se] ] them 
and theretore | had to accept 94 cts. on the dollar 
from Fletcher and Co. It was four cts. more on the 
dollar than the minimum authorized by the court. 
l was not acquainted with any bank in Indianapolis 
and had to open negotiations through Mr. Minshall. 
Atter the first start | conducted the negotiations 
myself assisted by Mr. Crea in the preparation of 
papers, eT Fletcher and ¢ Oo. asked me why | did 
not negotiate them at Terre Haute; the only answer 
| gave them was, that I could not. 
124 They sent their attorney, Mr. Dye. to 

Springfield to examine into the affairsof the 
Illinois Midland; they asked me to make a statement 
showing approximately the indebtedness of the road 


and its condition. 


| gave them a tull statement of 

the amount of the receivers certificates, and 
ioe dl) approximate statement of the receiver s 

floating indebtedness. They inquired What 
amount of indebtedness, by order of court, would huve 
priority over the certificates offered them l told 
them, and theirattorney verified the statement, that 


there vere already two sets of certificates, by order ot 


os 


‘ourt. huvineg priority ovel the ones offered them, the 


vo sets tovet’ or amounting to ubout S9YO.000, not 


Including interest Of these, S4O,.0000 were issued 
tor taxes and Sov.0Q00) tor repairs ol track. 
126 My statement also showed them that this 
SYOOO0 of certificates with interest and the 
S140,000 certiheates offered them represented toO- 


less than the value otf the rails 


i. considered as scrap 


ived trom Kleteher & Co 
Poo.) Were the prea 
certincates, That money 
o.to mv bankers. Me 
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ite, und placed to my credit 
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OOfthe SSOLOO0 of eert Cates issued tor tuture better- 


ments. | sold them SoOsS.2io Which netted. after de- 
ducting the six per cent., 394,778.50. Part of this 
last amount. together with the balanes ot the pro- 
| certifiCates, was sent 
128 by express to Meheen and Co. to my eredit: 


the balance was sent Meheen & Co. 


for ie 


by draft on New York, and placed to my credit as 
receiver, 
lean not tind date of the receipt of the first of 
these moneys The $59,255.70 being the proceeds 
7) the first certific: te. are credited iis received under 
date of August 9th, and asa tact about $30,000 of 
it was received a short time before. The proceeds 
of the part of the SSO.000> of certificates taken by 
Fletcher & Co.. are credited as received, $20,000 
on August Lith, and $29,778.50 on August 
129 24th, this makes up the whole umount re- 
ceived from Fletcher & Co.. being $114,034,20. 
Was llt CTror lu <aVing the balance ot the proceeds 
of the S63.037.9S of certificates was received with 
the proceeds of the SSO.000 of certificates, the books 
show the entry al different dates, 
$21.725 of the SSO.000) of certificates were de- 
livered r the lndlanapolis Rolling Mill Co at 
iL ninety-six ets. on the dollar. netting $20,856. 
These Certineautes were wvwiven the Rol ing 


Mill Co. in payment of four hundred tons of rails 
provided tO} 1 the decree of Jany. 29. ISdI. 
urged upon Fletcher & Co, that it was a_ pretty 
high rate of interest to insist upon 1X per cent. dis- 
count, on certificates drawing eight per cent. In- 
terest. 

The balance due Waring Bros. as shown by the 
* Bills Payable” was evidenced by the receiver's 
promissory notes’ That batance of 5.900) Was paid 
March 31, out of the earnings of the road: for the 

balance of 814.400 due them June 30, and 
13] also -lune 31, they held the receiver's notes 
due at ditferent times. These notes are in 
my possession, held tor Waring Bros. by me as their 


avent. 


ae 


are 


A 1] . | ‘tit 
Lil the monev | received on the certificates is- 


sued under order of June 29. ISS]. was received from 
'letehe ae atk, Ley) the balance of these certifi- 
Cotes recervea ritiis The loan account. 
BY * Exhibit NO is not the account in which the 
these certificates were passed tO 
icheen & Co. ‘Those moneys were 
( redited rome in mV veneral account as receiver. 
(out oO} the proceeds (>| the SO5.05¢.9S certinicates. 
J pad S35.000to Meneen & Co. on loan account, and 
tive nas Yc’ 4) WLS Ly} Toe Ra) pray other debts ()T the 
receivershh During that month | received S6.500 
rom tne nieh The Phivahiced me pending rth \ 
negotiations with Fletcher «& | lvave them that 
baek wey n beside the S35.000. whieh tovether makes 
the eredit of the S41.5900 shown in ** Ex 
1333 hibit N nder date of August Ist, 


i hie mianee oF The proceeds ofthe SH5.05 4 
’ | ' 
She a rineartes Was used | bavVInY OotnNer debdts of 


le COMmMpAny SELLY PeiV TOLLS lhe money Went 


nro The Comino ind ol the receiver and was para 
Out most Ole pay rOtis, Chose DaV rotis were tor the 
rit iy Oud, Operal Cs, ele 
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reneral account as receiver, and paid out as current 
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xpenses Tron time to time or dally CPX pelses, rhe 


135 l explained to Meheen & Co. what 1 needed 


those moneys ior, trom time to time. and 


, . ' } ' vHY 
they knew the general disposition of them, lhe 
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moneys | got from Meheen & Co. were used to ap- 
ply on the current expenses of the receivership; and 
the proceeds ot the 863.057.9S of certificates except 
the S35. 000. dich was panic directly to VMeheen & Co. 
on the loan account, were disposed of in the sane 
manner. They were not in any way specifically 
applied Lo detra\ the specific Cost oO} particular het- 
terments along the line of the road. My debit 
136 balance with Meheen & Co. trom Oet. 1, LSS. 
to April |, ISSL, docs not vary much.but after 
that date it ran up rapidly, and has continued large 
from that time until now. It inereased in that 
BY manner, because, al that time, Was sO) much 
in debt tor supphes and pay rolls, for the rea- 
sons | stated in my petition, and | had to draw mon- 
© \ to pret \ Ls much cis | could Ol those debts. The 
betterments ‘on the road have been made all 
along since | was first appointed receiver. In my 
petition to the court | only stated the bhetterments 
made trom April 1, ISSO, for the reason that it was 
only from that time that | kept separately 
12s the betterments on each of the three divis- 
ions of the road, and prior tothat time | 
ean not tell what betterments were made on each 
division. except for hew side tracks. which | 
could identity Dy the location 
140) * Exhibit H.” filed vesterday, shows the side- 
tracks built between Dee. LO. IS7S, and June lL, 
ISS]: the cost of side-tracks during that time on the 
P.& T. H. road was $941. The statem+nt I filed 
vesterday shows what betterments were made on the 
P. & T. H. road and where they were located. 
from April I, ISSO, to June 1, ISSI, the cost being 
$12.S01.83. 


14] The distance from Paristo Farrington is thir- 


4 


teen miles and a half. I can not tell the ex- 
act location of that section where was placed that 
$7.733 worth of new rails. shown on “ Exlnbit H” 
as having heen placed thereon hetween April . 
ISSO, and June 1, ISS]. The books will not show it. 
‘he memorandum kept in the office of the road 
master, showing the details of the work of each 
section will show Iv. 
142 teports were made every month for en- 
try in the books of the auditor showing the 
total disbursements for each particular work on 
the whole line between Farrington and Farm- 
dale. The : master » report Onl tile in the re- 
ceiver s office will show the division of these expen- 
ses between the three sections ol the line. 
143 In regardto all the items shown in * Exhibit 
H “tor supphes furnished, on the Paris and 
Decatur section, as | have said before, the total 
amount spent evers month for each of the particu- 
lar works are shown together on the books of the 
auditor for the whole road between Farrington and 
Farndale. ‘Lhe division of these expenses between 
the three sections of the road, were reported to me 
a) the road master, which reports ire Ov tile in the 
recelver s otice, but do hot uippear in the hooks O} 
the auditor. 
144 Forthe debit balances with McKeen & Co.. 


. 


subsequent to the 350.000) payment, shown 

aon * Kxhibit N. ~ the hold receiver's notes with my 

personal ruarantee They now hola three notes of 
S1LO000 each and two notes of $1,000. 


14.) My hnal report as receiver shows the loan 


account amounting to S9Y.900 due as follows 
lo Meheen &Co,, 852.000: First National Bank $54.- 
G00: National State Bank, 85.000: Minshall. 8.1000. 


te 


My account with the First National Bank ran up to 
$54.900 because | had to borrow money to pay 
other debts with, and the same is true of my account 
with Meheen & Co. and the. National Bank. 
146 This increase after August. ISS1, was made 
to meet “Pay rolls.” [do not think it 
was applied to anything but * Pay rolls.” Out of 
the earnings of the road from month to month, | had 
to pay tor supphes, rent of track, rent of rolling 
stock, vouchers and matured certificates, on pur- 
chase of rolling stock, and when | thereby be- 
147 came short on my “ Pay rolls.” | borrowed 
money. discharging the deficit of the “Pay 
rolis. The certificates paid by me since August Ol, 
ISS1, were certificates due the railroad equipment 
Co., for the purchase of four locomotive engines. | 
paid $516 per month, the last payment being 'eb- 
ruary 14, ISSZ. The amount paid by me on account 
of rolling stock since August 31, ISS], 1s 31,260.50 to 
the L.S. Rolling Stock Co.. on account of rent tor 
engines on September 15, ISS]. On January 31, 
ISS2, | paid $240 to the L. E. & St. L. R. RR. for rent 
of engines, 
148 | here attach to this testimony as “* Exhibit 
O” a statement prepared by Mr. Smith, aud- 
tor. from the books, and which | have reason to believe 
is correct, showing all the money borrowed 
144) by me from Waring Bros. since Ja 


». 1. 1SSi, 


to the presenttime, and the evidence of in- 
debtedness given therefor, and which = figures 
in “Bills payable” as promissory notes of the 
receiver, | 
Pot) The receirver is also indebted to Waring 
bros. for money not included in “loan ae- 
count’ and “bills payable.” Such moneys were 


oh) 


borrowed and placed to their credit in the receiver's 
books, and no notes or other evidence of indebted- 
ness Was viVven, | file herewith ” Exhibit P” which 
isa statement prepared by Mr. Smith from the 
books of the company, and which I have every rea- 
son tO helieve I~ correct, ana which shows “all such 
moneys borrowed from Waring Bros. from May 31, 
ISS]. to the end of my administration as re- 
ceiver, 
Le] ln the tall of IS@% | bought certain treight 
ears, numbered 9OL to L100) melusive, and 
i ivked = ip hrough Ciils, Peoria. Decatur ane Kast. 
and tor the surrender ol which to them. the Waring 
Brot he rs Fave how hie if petition. | found the 
COTTE MATE needed more rolling stock. anid | asked 
authority OFrTthe court To purchase Iwo hundred Cals 
ata certain price therem stated, and tor leave to 
issue. 1 paver thereot. certificates to be sold at 
nor [ess this nime?lV-fve cents on the dollar. ie hore 
filinver that perition, ming nevotiated with a 
By Car manulacturimg company tor Cars, 1 order 


ive the court upproximacte nmvures as to the 


; ’ i . , 
maehHredness TO be Terns (|. before the court rave 
hiya poh te a | ae am 
me periiisspol To OUV The Cars, mound The car Com, 
4 
pany required cash payment. | was unable to pit 


the cush and | tmed to negotiate certificates with 
some tinanenl tirm but tarled.untess the dvreement 
should be made with Waring Brothers instead of the 
recelvel Then | asked Waring Brothers if they 
would buy the ears, sell them to the receiver on a 
certain contract to be il] proved Dy the COuUrT, ane 
then sell the certificates. which would become 
theirs on that contract, to a certain firm, which was, 
substantially, that the Waring Brothers should 


stand between the receiver and that ysity 


ss" 
, » 
») 


153) = That party was D. W. Minshall of Terre Haute; 
the result was Waring Brothers purchased 
the cars trom the Erie Car Co. and sold them to the 
receiver, and then sola portions of the certificates 
they received to Minshall, who afterward sold 
them to the First National Bank of Terre Haute, 
Ind. fhe cars were orderec by Waring bros. trom 
the krie Car Co. tor the purpose of carrying out that 
arrangement They paid tor them $400 each, 
delivered at Erie. the freight from there to Indian- 
apolis was Sli perecar. [ paid Waring Bros. for 
them the same amount ineluding freight to Indian- 
apolis. issuing to them theretor certificates 
L.r4 at oh) per cent, | think there were twenty 
certificates issued, sixteen of which belong 
to-the First National Bank of Terre Haute. The 
certificates were sold hy Waring Bros. ro \lin- 
shall who sold them tothe First National Bank. 
negotiate (| the sale (yt them ro Vinshall. ror War- 
ing Bros, | do not know what the First Na- 
lo> tional Bank allowed Muinshall for them. 
Minshall allowed Waring Bros. about ninety- 
ive and one halt percent cy] the mace vialue, Or per- 
haps a little less. | do not remember how much. 
That took place il day ortwo atter they were 
lob Issued. hose <“1xteen certificates are still 
held bythe First) National fank. the other 
four still belong to Waring Bros. and they are in 
my custody at Terre Haute. 

Kach of these certificates was payable in monthly 
installments, represented by 35 coupons bearing eight 
per cent | nave paid lo of those COUPONS On the 
certificates held by the First National Bank. Noth- 

ing has been paid on the four certificates held 
iy bv Waring Brothers. The receipts trom the 
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First National Bank and the canceled coupons 
are on file in the receivers office. 
\n agreement wus made between Waring Broth- 
ers and the bank that the four certificates held ly 
Waring Brothers should not be sold to any one else, 
until SEXt\ per cent. of the certificates purchased by 
Minshall had been paid: and Waring Brothers were 
at liberty to collect from the receiver any- 
bos thing | Vv could. Nothing has been paid 
them, however. lt was also agreed that in 
case of continued default in the payment of the 
coupons due Minshall and now held by the Furst 
National Bank, Minshall might give notice to War- 
ing brothers to enforee the agreement of the 
receiver. and on receiving such notice Waring 
brothers bound themselves to take the necessary 
Steps to enforce such an agreement. That 
loY contract was in writing exeeuted by Min- 
shall and Dy me, as agents tor Waring 
brothers; and | attach a copy of it to this exami- 
nation as * t-xhibit Q 
there was no guarantee of payment of these cer- 
tihneates by Waring Bros. They merely agree to 
enforce the agreement with the receiver. These 
certincates were msned ro) Waring bros. pavable Lo 
them nnd having been sold, Were indorsed Dy War- 
liv bros The certificates ave printe docu- 
160) ments, stating whit they are issued ror, and 
the decree cy court. and read, “pavable te 
Waring Bros.’ and have 35 coupons attached, pa 
able the th) ot each month To the pearer. The De- 
tition tor the surrender of these Cars referred to 
Was filed in pursuance of the requirement of the 


bank in the agreement mentioned. whieh is shown 


1 the pray rs Tied Those Cats Were ordered rom 


the car company in Sept. or Oct., IS@9, ana were de- 

livered, | think, in December. At the time ot 
LO] their manutacture, they were marked on one 
) 


~ 1 


e “Illinois Midland ailway . through ears.” 
und on the other side. “Peonma. L-eecatur and East.”’ 
and on the « 


id “Property of Waring Bros.” 
These Cats Were designed my me tor both | hrough 
and local business: at the time | bought them | had 
about A ri treight Cills, if Was not enough ror 
162 the hOocal HUSINeSS Or 1 he road: we were veuer- 
ally very short ofcars. When used as through 
cars these cars. earned a considerable amount of 
mileage which came in as part of the earnings of 
the road. they earned when ott our line three-tourths 
ofa cent per mile, or regular rate. Oecasionally 
the other cars made short trips to Indianapolis 
Kvans\ ille or other places nea&r the end ot our road: 
but asa general rule they were not allowed to vO 
far beyond our terminus, 
163 lt was my opinion at that time and also 
that of the trathe manager that the business 
was profitable. The ears carned mostly grain from 
Peoria and beyond, to Evansville. Cimeimnati, Indi- 
anupolis and Cleveland. | can not now give 
164 vou the rates to the ditterent places, iis they 
were continually changing. Thethrough busi- 
hess cone 1 those cars Wiis profitable in ISSO. 
leo besides the mioney show nh On these staute- : 
ments as pra ul to \\ aring Bros. b\ me | think 
have paid a tew hundred dollars to them on account of 
rent of rolling stock which they sent back and which 
appears in thie Onl ACCOUNT: have paid tO Waring 
Brothers no other money than cash advanced by them 


to me as receiver, which payments are shown in Ex- 


hibits Qand P. On * Exhibit P” is shown a_ pay- 
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ment under date of Jan’y 31. ISS2. of S25.900 
1H6 to Waring bros. On the same exhibits are 
three items of moneys received trom them 
one ot SIL200. one of S15.400 and one of §1.000. 
regating together $25,900, That money was re- 


‘ye 


al 2 5s 


ceived from the First National Bank of Terre Haute 
and, DY mistake, Was placed to the credit Ql Waring 
| ros v Correct hat erro) \\ uring bros, are cha reed 


with itund the same amount was placed to the 


>| 


eredit of 1 Kirst National Bank. It was merely 
changed from one account to the other: the 
14 amount had been Hy mistake credited to War- 


ing Bros. by the treasurer in the first place 
\bout February 12. ISSO, T filed a petit lon repre- 
senting that | could make a contract tor a 


’ 


6S through freight line over my road, and that 
the road in such ab abranvement would have 
t hie rivhit to turnish ew certain propor mon of Cars to 
the freight line. that the road cid Not have a suth 
ment numberot cars tosupply if s quota to the treight 
line. and that it would be advantageous to the road 
tO allow \\ ATIMNY rot hers ta) put (ot) if ~ quota, \ tl 
order was issued allowing the prayer of the petition 
and Waring Brothers put 100 ears into the through 
ne -ervicee for the lilinois Midland. The 
14) freight tine was called the (Creat Eastern 
Line The drrangement Was that Wiring 
brothers should eollect the inlleage earned by the 
ears. When these cars were operated over our road. 
we paid mileage on them the same as on all toreign 
ears. The Great Eastern Line owned several 
170) = thousand cars and it was seldom that any of 
those 1M) ears belonging to Waring brothers 


passed over our road: The Illinois Midland paid ho 


rent for those cars, but was to keep them in good 


}A 


running condition. [| do not remember 
171 whether we were to pay the State tax 

or not. I do not know what is the usual 
custom about roads keeping in repair the cars 
of through freight lines. The cars were entirely 
new, built to be placed on that lime; when- 
ever a car is destroyed or disabled, the rail- 
way company upon whose road the accident 
happens has to pay damage; it any of these 100 
Waring cars were damaged on the Illinois Midland, 
it would have to pay for them the same as any for- 
eign corporation; if any of these 100 Waring cars 
were camaged on a foreign road, the road on which 
the injury occured was to pay for the repairs. The 
contract was not therefore onerous for the receiver: 
the receiver was simply an intermediary; the rule 

| have stated was for all sorts of repairs; if 
175 a wreck toa line car happened on our line, 

we had to repair it; if a car was found running 
on our track with flat wheels, it is the business of 
the road owning the car to repair; in such a case 
we would write to the owner of the car to send us 
a Wheel, and then we would put it in; that is the 
cheapest way; the wheel would be replaced at their 
expense; of course there would be circumstances 
where the rule would not be applicable; usually the 
repairs that must be made at once are made where 
the fault is detected. 

If the fault is discovered when the car is received 
from the connection and the connection admits it 
then, then they pay for the repair; but if the fault 
is detected un your line the presumption is that the 
damage was done there and you have to bear the 
expense of repairs; ‘that is what I have under- 

stood as the rule inthis country. ‘The repairs 
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177 in consequence of ordinary wear and tear 

are borne by the owner of the car. Some 
wheels were replaced on these Waring cars by the 
Grand Trunk Road; thedamage having been detect- 
ed soon after the cars were built then | have made 
a claim against the builders of these cars for the 
amount. In the meantime the bills were sent by 
the Grand Trunk to the Illinois Midland, and we 
paid them ecause the decree of the court so pro- 
vided, When these faults were detected on the 

Grand Trunk they sent us the bills for 
179 repairs the same as if the Midland Road 

owned the ears: | have no other answer to 
make to your suggestions that Inasmuch iLS the 
Waring Brothers owned the cars they ought to have 
paid for repairs than that the terms of the decree 
were the Illinois Midland should do it. Those 
through cars were all new when put on, and | 
thought, andthe result justifies me in it, that re- 
pairs would amount to nothing on them for the 
time the road would use them; the Waring 

brothers did not consider the matter 
IS] a good bargain at all; | had a great deal 

of trouble to get them to come into it; be- 
sides the Illinois Midland there were in the Great 
KWastern Line the Grand Trunk, the Chicago & East- 
ern Illinois, the lL. & St. L. and others; I do not 
know whether those roads paid for damages happen- 
ing to the cars they put into the line or not; in con- 
sideration of what it undertook to do the Midland got 
tite treight it collected in connection with these cars: 
the Great Kastern Line was a conservative line and 
the treight rates were good; the through freight busi- 
ness was profitable in 1880 and notin ISS1; I think the 

through business was profitable until the latter 
IS5 part of ISSO; I think the books will show that 


the Great Eastern Line of cars had a very small 
184 mileage from the Illinois Midland in 1881; 

can make a schedule showing what I paid for 
mileage and reports on accoant of the Great East- 
ern Line of cars, but | can not show what was col- 
lected for freight thereon. There is no book keep- 
ing such a separate account. The account does not 
show the earnings of each kind of cars separately, 
and the books do not show how the income of the 
road for treight and its outgo for mileage and re- 
pairs on account of its Great Eastern Line cars 
would compare. 

During 1581 the lowest freight on a loaded freight 
car from Peoria to Terre Haute was about $5, and 
the rates ran as high as $10 or $12. We got highest 
rates on freight going to Evansville and Cleveland. | 
do not remember at what dates we got our highest 
rates, but during 1SSO they were 20 per cent. higher 
than in ISS1. ‘The 10 or 12 dollars was our share of 
the freight, | think we got that rate three or four 

months in ISSI: the rate of treight bound to 
1S7. =the seaboard was about $3 a car lower: we 
got about 7 or 8 dollars a car on freight going 
by the Grand Trunk road. West bound freight was 
higher, and was mostly merchandise; we had to run 
our cars both ways, andit was better to carry 
freight west ata low rate than torun the cars 
empty; taken altogether, the cars did not earn as 
much money going west as east; the time we 
190 got 10 or 12 cars running freight to Evans- 
ville, was in 1881 while. moving the wheat fn 
August or September; during the rest of IS51 we 
sometimes got $5 a car, and sometimes more; re- 
ports are on file in the receiver's office showing 
month by month the through business and 
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192 local business, and the earnings on both 
through and local business; there was no 
fixed charge tor cars going over our leased lines ex- 
cept going into Peoria; during the last six months of 
ISSl the charge on a loaded car into Peoria was 90 
cents for handling; the Midland does not run into 
Peoria, it stops at Farmdale, but there was no fixed 
charge‘per car between Farmdale and Peoria; there 
Was a monthly rental of S562 per month, that would 
he ahonut Yes or 30 cents per car. besides that there 
wasa fixed rental of $13,000 a year tothe P. & P. U.,, 
that would be about SO cents a car. I can not be ac- 
Curate about these figures, if could be ascertained 
by taking the number of cars for the year and divid- 
ing the expenses by that number. 
14 There isa fixed rental of $520 per month to 
the Illinois Central, for running from Maroa to 
Decatur Junction, the cost per car would not be in 
the same proportion to that amount, because more 
cars pass over the Illinois Central part; | should say 
the business between Peoria and Maroa represents 
halt of the whole business of the [linois Midland; | 
think it costs about 20 cents per car, over the 15 miles 
of the [llinois Central; the cost from Farrington to 
Terre Haute would be about 20 ets. a car also: the 
expenses of handling the car at.Terre Haute would 
be practically nothing; the fixed charges therefore 
on each car going over the road would be about $2 
per car; the distance from Peoria to Terre Haute is 
175 miles, at 5-4 cents per mile, would be $1.31; the 
cost of hauling and handling a car would be $2,75 
a car more, amounting altogether to $12.10 
9S tora loaded car from Peoria to Terre Haute, 
and back from Terre Haute to Peoria. You 
have made a mistake in your examination into the 


cost of a car; in the expenses mentioned per car, 
are fixed charges which have to be paid anyhow, 
they ought not to be charged in the expenses per 
ear. The fixed charges have to be paid, however 
few cars are run; | have stated that taking all the 
cars together the earnings roiling west were less 
than the earnings going east, and that is necessarily 

true of all kinds of cars. The Great Eastern 
2) Line are close box cars: | ean not give the 

earnings of the Great Eastern Line of cars; 
then again the cost of transportation assumed at 
$2.00 ls per loaded Car, the reason 
the earnings of the cars going west are less than 

yolng east is because more cars go west 
201 empty, but an engine can haul more empty 

cars than loaded ones and therefore cost of 
transportation going west is less: the cost of the 
average round trip therefore ought not'to be quite 
double: tor the same reason that the cost of haul- 

Ing cars west is not as high as cars go- 
203 ing east the cars do not earn as much going 

west as going east: in figuring the cost of 
transportation | do not include the cost of rentals 
paid for roads; | do not count that as part of cost 
of transportation; these fixed costs had to be paid 
anyway out of the general profits of the operation 
of the road same as interest should be paid on bonds 
for the construction of the road. In ascertaining 
rates of freight, allowance must be made for all ex- 
penses of the railway; then it must be ascertained 
how much it costs to haul one car one mile and the 
difference between that cost and the rate obtained 
for the freight is the money that the railway man- 
agement can disburse to pay all other expenses; 
that difference will bring more or less money to meet 
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all other expenses according to the number of cars 
hauled; in fixing the rate however, certain circum- 
stances beyond the control of the railway must 
be considered; in ISS1 the rates were so demoral- 
ized that the difference between the cost of hauling 
and freight paid was not sufficient to pay the other 
expenses of the road; if you wish to charge to each 
car a part of the fixed charges the less cars you haul, 
the greate will be the cost per car, and that is the 
reason | said that it is not fair to take into consid- 
eration all the tixed charges in estimating costs of 
transportation, 

[t is customary at New York that the terminal 
charges be paid to the terminal road before they 
pro-rate the earnings, and about a year ago the 

management of the different roads running 
2007 into Peoria were thinking of doing the same 

thing and of adding to the freight the cost of 
the terminal charges. 

| made a report under the law of [lhnois of the 
rolling stock to the auditor ot the State for taxation 
purposes: the blank form furnished by the State 
auditor does not require it to be specified what roll 
ing stock belongs tO the COMpany, but includes roll- 
iny stock owned, leased, controlled or operated by 
the company, In my report to the auditor for tax- 
ation in ISSI, | included the LOO box ears Waring 
srothers had put into the Great Eastern Line: that 
was the first time I did it, and it was a mistake, as 
those cars were not owned, leased or operated by 
the Illinois Midland. 

ln my examination yesterday | stated that no 


certain account had been kept of the earnings 
of the Great Eastern Line: after thinking it over 
| remember that such separate account of the earn- 


ings of the Great Eastern Line was kept at least 
fora large portion of the time. I have had prepared 
by the auditor of the company an extract of that 
account showing the number of cars hauled month 
bv month, the total earnings of the cars, and the av- 
erage eurning of. each car, and I file that 
212 ~—s statement as Exhibit R. | paid mileage due 
from me tothe Great Eastern Line to that line 
at its othee in Montreal, or their office in Chicago; 
afterward the Great Eastern Line would distribute 
the mileage to the various parties owning the cars; 
the mileage coming to Waring Brothers was 
214 = paid to me as their agent, and | accounted for 
it to them. As such agent I received the 
earnings of the 100 cars owned by Waring Brothers 
wherever these cars were run; Mr. Schrader was 
trathe manager, and is familiar with the conduct of 
this through car business. 

The Indianapolis Rolliog Mills delivered the rails 
| bought of them with the $21,725 of certificates is- 
sued under petition of June 29, 1881, in July, ISSI; 
| got the rails after the time | negotiated the certifi- 
cates and the certificates were delivered at the same 
time the rails were delivered to the road; it was 
therefore practically a cash transaction. 

The competition for business at Peoria was very 
vigorous in ISSO; in ISS1, our road running out of 
Peoria was allowed a certain percentage of the 
whole; the war of ISS] was merely between trunk 
lines and the competition was not between differ- 
ent lines out of any particular town, but between 
different towns out of which freight originated 
to the east: the freight war of 1881 broke the pool- 
ing arrangements and was brought on by the cut- 
ting of rates by different parties; | issued peremptory 
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instructions in writing not to cut rates and to stand 
by all agreements made with other roads at Peoria 
unless they broke their agreement, and then to take 

any steps necessary to protect our interests: 
218 at that time we had a certain number of cars 

to work and a large amount of permanent ex- 
penses to meet, which had to be met whatever num- 
ber of cars were moved over the road, I instructed 
the trattic man: erto take all the local business he 
could get, and for the surplus, to take through busi- 
ness at rates which would more than pay the cost 
of transportation, so that any earnings over the cost 
of transportation would help meet the permanent 

expenses; rates were not determined by any 
219 one road, we had to follow each other and to 

take freight at rates less than it was original- 
ly agreed Upoth it the pooling arrangement, | was 
not in this country in February, IS76. | arrived 
here \pri 24, IS76. The receivership of this road 
was first established in the Hervey suit in Septem- 
ber, IS75. [do not remember when the Union 
Trust Company first interposed in that suit or asked 
its removal i) the | nited States Court. In { tober. 
IS76: as agent for the bondholders, su W the lL nion 
Trust Company about oringing suit to foreclose the 
mortgage; that was the first interview | bad with 
them on the subject; | saw Mr. King, the president, 
and Mr. Peckham; my only purpose in seeing them 
was to talk about the foreclosure in the interest of 
Waring brothers. | told them Waring brothers 
had bonds otf the P. & D. and P. & T. H. and the 
Illinois Midland. It was in 1876] brought over 
from London. the Paris X Deeatur honds 
and deposited them in a satety vault in New 
York. ‘Those were the bonds on account of which 
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[ applied for a foreclosure. I told Mr. King Waring 
Brothers wanted their money or as much as they 
could get out of the bonds. At that time I only had 
a general conversation with The Union Trust Co. 
lt was the opinion then of Waring Brothers and 
myself that the foreclosure could be avoided; that 
by an arrangement with the other general creditors 
and subsequently with the other bondholders, the 
company could be reorganized without going to the 
expense of a foreclosure; our idea was to carry that 
through. At that time | did not make any special 
request of The Union Trust Co. to proceed to fore- 

close; | afterward made a request of them 
225 to proceed, but it was as late as 1878, I think, 

but am not sure. I[ think it wasin 1577, cer- 
tain bondholders, not Waring Brothers. had re- 
quested The Union ‘Trust Co. to proceed to tore- 
close. A printed notice had been issued, and in 1877, 
[ had another conversation with them after the 
issuance of the notice. [| do not know who origi- 
nally requested them to proceed to toreclosure, but it 
was not Waring Brothers or myself. At the time 
of my interview with The Union Trust Co. in 
IS76, Waring Brothers and the Grant Brothers 
held together about three million dollars worth of 
bonds; in October, 1876, Waring Brothers held about 
2.600 bonds: at that time I was agent for both War- 
ing Brothers and Grant Brothers; they owned their 
bonds severally, but as agent, | dealt with the two 
sets of bonds together: each firm owned its own 
sets of bonds; the [Illinois Midland bonds owned by 
Waring Brothers were brought by me to this cour- 

try with the other bonds and are now in 
223 =Springfield, [ll., and they are all that Waring 

Brothers held in 1876. Those were all the 
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[llinois Midland bonds they ever held. I have 
no knowledge of any bonds except’ those 
given me by the Waring Brothers and Grant 
Brothers. | received them from a_ notary 
who received them from Waring Brothers 
in packages and he delivered them to me in sealed 
packages and | did not then know which belonged 
to Waring Bros. and which to Grant Bros. All the 
bonds | received in ‘$76 are now in Springtield and 
| have received none since. In 1876 1 did not re- 

ceive all the bonds Grant « ver owned, but all 
230 did receive are in Springfield; I have re- 

ceived no Midland bonds since; Grant bros. 
owned other Midland bonds at that time but they 
have never come to my hands: they Are in SOC 


consolidated bank in London: Grant Bros. have 


sold all their interest in the [llinots Midland 
23] ti it. tO the Waring bros, The bonds Garant 


bros. owned, and that | did not receive, are 
ith SOME place i London, l think. 
) Do the Grant Brothers still own them? 
\ No. sir, the Grant brothers sold all their inter: 
: ests in the Illinois Midland Railway and the differ- 
ent.,roads comprising the [lhnois Midland Railway. 
to Messrs. Waring Brothers. 
(. | rather think they are interested in those 
bonds, 

A. So l believe. It was not Waring Bros. or 
Grrant Bros. but some other bondholders that first 
started the Union ‘Trust Co. to first intervene in this 
litigation, and | have no idea who it was. In 1877 
when i called on the Union Trust Co. I had re- 
ceived from London information that the printed 
notice had been published that the Union Trust Co. 
would proceed to toreclose the Paris & Decatur 
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Trust deed: but I do not remember that the 
232 ~—Ss« Union Trust Co. told me who it was that had 
asked them to proceed: | did not ask them to 
proceed then but went to learn why they were pro- 
ceeding: | do not know that | coneurred in their 
action: they were rong LO proceed anyhow. It 
Was not my plan to have the foreclosure going on; 
| thought a different and a cheaper plan would 
have adjusted the matter and the bondholders 
could have agreed to bear the expenses; | have 
not seen the Union Trust Co. people since my in- 
terview in IS¢@7¢@ and did not know anything about 
the conduct of the foreclosure suit commenced 
December 5. IS77,. on the Paris & Decatur mortgage 
and do not know anything about the legal 
934 proceedings in that matter by personal 
knowledge: the bill tor toreclosure, filed in 
IS7S by the Union Trust Co. was not. filed by any 
request of Waring Bros. or Grant Bros. coming 
through me. I! donot know whether Waring Bros. 
or Grant Brothers called on the Union Trust 
235 Co. to tile these bills or not. or who did it. 
| never requested them to do it. but they 
have made the request without my knowledge. 

The accounts show on what particular part of 
the road the taxes were a len which were paid 
with the proceeds of certificates issued for the pay- 
ment of taxes, 

Six thousand dollars of certificates were issued by 

Dole. receiver. in Oetober, 1S75, tothe Michi- 
236060 gan Car Co., payable in one year, for money 


borrowed by the receiver, from the Michigan 
Car. Vo., to remove a lien upon cars which were the 
property, | think, of the Michigan Car Co. I under- 


stand that the cars were the ones that the Paris & 


Vecatur road had bought from the Michigan Car Co. 
and which were surrendered back by Dole; I only 
say this from information; | learned it from Mr. 


Dole, receiver; | had nothing to do with the issuing 


of the certificates; they were authorized 1y) 

23¢ decree of the Edgar County Cireuit Court: 
Waring Brothers now hold these six thou- 

| dollars of certificates, and they are in my pos- 
session as their age ‘ they are twelve certificates of 
S900 each; all [know about the issue of certain cer- 


tificates by receiver Dolein October, Si, to pay off 


small judgments and executions, | have heard 
255 from other parties: all | know personally is 

that most of these certificates, now unpaid, are 
in the possession of Waring Brothers; [ bought them 
up forthem and still hold them; I do not remember 
the amount. but have given the lst to the 
commissioner: some of these certificates were 
paid and | think some are still outstanding in 
other parties than Waring Brothers. I did not want 
them; I only bought them up because they were 
offered to me. 


EXAMINATION OF Mr. GGENIS CONTINUED SEP. 19, LSSz. 


| understand a statement marked “ Exhibit B” 
has been prepared by Mr. Smith from the receiver's 
books. I believe the statement correct. It shows 
the genera! account of Waring Brothers with the [lh 

nois Midland Railway during my receivership. 
240 The several credits appearing on page | of it 
during December, were received trom Waring 
brothers in actual cash. It. passed through my 
hands as their agent. In July, 1878, on peti- 
241 ~=tion by Mr. Rees the United States Circuit 
Court authorized him to issue certificates to 
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pay taxes due for back years to the amount, | think, 
of about 870,000, When | became receiver the tax 
certificates had not been issued and the taxes were 

still due. | then made an agreement with War- 
242 ~=6ing ~Brothers to take the certificates at par, 

and as | knew a large reduction could be ob 
tained in the payment of taxes, but was unable to 
tell how large a reduction | made an agreement with 
Waring Brothers that they should from time to time 
furnish the money necessary to pay the taxesand sub- 
sequently take certificates at par tor that amount. 
As the money was advanced by them they received 
credit for it on the books of the company, and = sub- 
sequently certificates were issued to them being a 
lien upon the three sections of the road aceord- 
ing as the faets required. The item of $0,000 
on page | of Exhibit “R.” under date of Dee. 
sist. is part money soadvanced, Reese was 
243 =authorized to issue the certificate, | think in 

July, IS7S. The other two items on the same 
page with Exhibite “R.” which was placed to War- 
ing Bros. credit on tax account arose in the same 
manner. The money to make those tax payments 
was advanced in cash by me as their agent, and all 
the moneys credited to them on this first page were 

actually passed over to the eredit of the re- 
244 ~=ceivership. The two cash items on page 2 of 

Exhibit “R” in the month of March, 1879, 
were actually paid by Waring Bros. to the receiv- 
ership in the same manner as the former payment, 
as also were the two items on that page on tax ac- 
count. The three items on page 2 to the credit of 
Waring Bros. under the head of “General ac- 

count, ’ mean the same thing as “Cash ac- 
245 count,” and were cash advances by Waring 
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Bros. to the receiver, as was also the item in 
July. Isc. on that page under cash acecouut. On 
page 5 of the same exhibit are several items under 
the nead of ** General account’ which were all cash 
advances made by Waring Bros. to the receiver. 
When I say the money was paid in cash that means 
b\ a check drawn on the account, | kept at the 
bank, where | kert the money of Waring 
246 bros. my charge. When | took the receiv- 
ership Waring bros. sent me a large amount 
of money to be used in paying taxes, ete.. and | 
drew checks against it for the cash payments 
shown in this account 
The cash payment to Waring Brothers, shown 
Ct) these hist three PiiVes, Is correct, The 
last item on PRL’ three is a S1.000 note charged Ol) 
both sides of the account. At that time I wished to 
borrow money as receiver but could not get.it with- 
out security. Chas. Waring was in this coun- 
247 ~—s try at that time, and gave the note of his 
firm, Waring Brothers, payable to the First 
National Bank of Terre Haute, and took in ©xX- 
change tor it a note of the receiver. He is therefore 
crecited with the note he gave me to get the money 


—s 


from, and on the other sideicharged with the note, 
|. as receiver, gave him. He was never called upon 
to pay that note of his, and the note made by the re- 
ceiver has been surrendered, the money having been 
paid back to the bank and the two notes surren- 
dered. The eredut Ol pPaioe t. ot date November ov, 
Is7¢. to Waring Brothers on account of Paris 


Street Kailway, was tor rails purchased trom War- 
ing brothers, who then owned the Paris 
245 Street Railway. ‘Those rails were put in the 
track of the Illinois Midland. But they 


‘ 
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were not paid forin cash, but credit given War- 
ing Brothers. The next item on the same page is 
$15,000, which was cash advanced by Waring 

brothers to the receiver. The next item 
249 is interest allowed Waring Brothers on 

all the money loaned the receiver up to that 
time, including that advance for taxes. reckoned at 
lV per cent., from the timethe money was advanced 
to the receiver. 

As these different moneys were advanced to the 
receiver. no notes were clven Waring brothers. 
but they were only credited with the amount 
loaned on the books ofthe receiver. The same form 
of anaccount as [should have had with a banker. The 
next item is $96,753.93: that is the same transaction 
| have already’ testified to, and the 200 box cars 


numbering from 901 to 1,100, and concerning which. 


there has been latelv filed a petition tor the return 
of the ears to Ways ing Brothers. and the First Na- 
tional bank rive acceptances charged 
20) against Waring Brothers on the same page, 
amounting to SZO.000 have all heen paid, 


They represent part of the monev then to the eredit 
of Waring Brothers. on ‘“‘General aceount ” with 
‘me as receive) 
2] The item cy] sy (MM) tothe eredit of Waring 
bros. on page » ot Exhibit * _" under date of 
Jan. 31,1880, represents all the money received from 
Waring Bros. during that month. In some instances 
acceptances given by Waring Bros. matured and 
could not be met by the receiver: then another ac- 
ceptance was issued to Waring Bros. to replace the 
one matured. \s a matter ot b OK Keeping, the ae- 
ceptance due was canceled and marked as having 
been paid, and the new one issued charged against 
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Waring Bros.. so the same amount would appear on 
both sides of the account. The next item of 
22 S1LO.000 to the eredit of Waring ros. were 
for acceptances canceled and renewed. The 
$4,000 and $6,000 which make it up appear on the 
other side ot the account. The item ot $35.25 Is a 


Hmnucte on freioht Ot the 2) Carts which had 


re 
peen paid by Waring Bros. and which rebate 
255 was credited co them when received. The 
icceptane of SLO.000, mentioned a tew 
questions back placed to Waring Bros’ credit on 


Jan. 3ist. is tor an Leceptance Liven them in Ocet.. 
IS79. and which was surrendered and canceled 
and the S4.000)> and S6.000 placed to their debit 
sides on Jan 31, LSSO. were payments of the accept- 
‘eof SLO.OOO of which S4.000 was paid in eash. 
and S6.000 renewed. The item of 86.000 in’ Feb. 

ISSO. to the credit of Waring Bros... was cash 
24 reece ived irom) them. The neXt item Ol} 

SoOL79 under head of “General Revenue Ac 


‘rest due Waring Bros. on the mon- 


ee 
— 
—" 


ey advanced by them to pay taxes. When the ex 
act amount necessary to texes wus = uscertaimed. 
certificates were issued Waring Bros. bearing inter- 
est trom the date of issue. and this SoOL.75 was the 


bainnee of interest on the money up to the 


2) time of issuing the certificates. interest be- 
Ine reckoned ‘LT lt) per cent, 
IAG ;XAMINATION CONTINUED SEPTEMBER ZOTH. 


On page» of * Exhibit R.” a eredit to War- 
ing Brothers appears of $1,400, on March 3lst. 
was cash loaned the receiver during that month 
The next item $2,750 was for two acceptances ol 
$1,250 and $1.500 due that month, which was sur- 


na 
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rendered and renewed by two other acceptances 
which show on the opposite side of the account 
under the same date. 


207 On page 4 of the Exhibit, appears a charge 
against Waring Brothers, of $2,267.25 for 
freight on the new ¢ars. The next item on 


page 5, $365, is an overcharge on the freight of 
those cars and paid back to the receiverand by him 
retunded to Waring Brothers. 

The depet and ground at Decatur were sold tor 
taxes: Waring Brothers took up the tax claim on the 
best terms they could, $500, That amount with in- 
terest thereon, from the date of payment until this 
entry on their account makes the $9525.89, being the 
last item to their credit ou page » ot this Exhibit. 

They surrendered bo me as receiver the tux 
258 claim referred to. ‘This transaction is shown 

in voucher 3267 in the Auditors office. On 
the same pace oceurs charges against Waring 
Brothers for certificates of $6,573.56 and $32,475.20 
and S1.094.4 1. Thos were the certificates issued Lo 
Waring Brothers. The proceeds of \\ hich were to pas 
taxes, \\ arity brothers were credited it) that AC- 
count from time to time with the money advanced 
by them on account of taxes, and on February l4th 
they were charged with the amount of the certifi- 

cate issued to them on the same account, 
259 These certificates are therefore issued in pay- 

ment of the moneys | have testified to, as 
having been advanced by Waring Brothers to pay 
taxes, and the certificates were issued as charges 
against each section of road. 

The item of $510 on the same page is also freight 
due by Waring Brothers to the receiver on cars, and 


ve 


is, in addition to the $2,267.25, shown on page 4, 


fs 


and the ttem of SI6S on pipe » Is on the same ac- 
coptnnil 

eATLE Cdr) pave t of Exhibit’ Re the item of SI. 
od was eaush pine back to Waring Broth- 

ers on “Loan Aeecount.” The item of 86,500 

charved against them, and two eharges in their ta 

vor amounting to $6500, in the month of April, in- 

beotes the renewal of Lecephainees Tor that amount, 


Vii the S300 eredite | to them was cash advanced 


by them «dure \pril The SSOU charged 
OH] aerpist them on Pune Sot. w is cash payment 


ho them on werner | HeCCoO 

These stnall items on page 6, under the head of 
‘hForemn ¢ COTTE PRET voucher aeeount— and like 
items on sueceediig pages of this account, hudicate 
charges made by the Creat lbastern reielit Line 
SLOEMILELIS! the Litttier Midlhane aba Were by the re 
ecorver charged agaist Waring Brothers who were 
Lay pny thie CADCHSEOS Of Clriat tine 

Theitem of $0.00 appearing each mouth on page 
pot txhibit “he and thereatter un ler head of 

Sundries " to the eredit of Waring Brothers, are 

torrent of rollinw stoek as per agreement of 
i ie February b, ISSH, 
The item of S305. 14, credited Waring Broth- 
Crs, OW pve «is iiberest due Waring brothers, 1 
open wecount, up to December Sl. LSS, 

Qn page Sof Exhibit " R in’ May, ISSI, appears 
it charge ALraihist Waring Brothers and also a credit 
to them under head otf" Receivers (‘ertiheate % and 
‘General Revenue of 835,923.47, that reters to the 
certiticate issued to Waring Brothers ino pursuance 
of an order of court allowing them that amount tor 

depreciation iy] rolling stock surrendered to 


ad 1 them unde) decree oft January 2). SSI, 


263 The item of $79.23 on page 8 to the credit 


of Waring Brothers is for a few rails from the 
old Paris Street Railway. The item of $6,150 under 
date of July 31, was cash loaned the receiver during 
that month. 

The credit under date of Aug. 31, to Waring 
Brothers under head of “ General Revenue Account” 
of $10,274.68 was a balance found due Waring Broth- 

ers for rentot rolling stock prior to l’eb, LISS]. 
264 by report of special master, but no certifi- 

cates were issued which evidence this amount. 
This amount was found due on rolling stock delivered 
to one of m\ pre lecessors receiver: | can't tell just 
now what rolling stock it was. | do not think it 
was the rolling stock sold Dole, by Waring Broth- 
ers, in May, IS76. The charges against Waring 
Brothers of 82,804.15 on May 31, ISS1, $2,975 on June 

30. Soo Aue 31. S4.520 on Se pt. yu). S1.400 


265 Oet. SL. and Sl.400 on Nov. 50, all represent 


eash paid \\ tring brothers. A the receiver in 
the months under which they are entered on their 
Open account With him. 

The credit shown Waring Bros. on page 9 of Ex- 
hibit “ R° of $15,600 on Sept. 30th, $400 on Oct. 
sist, S900 on Nov. 50th. represent cash loaned the 
receiver by Waring Bros. The cash payments 

were made by me, as agent, to me as re- 
266 = ceiver, and were so made by me in my dis- 
cretion as agent of Waring Bros. 

The three items of $11,500 on Dee. 31st, $13,400 
on January dist, 31.000 on Feb 25th, amounting to 
$25,900 charged against Waring Bros., under date 

of Jan. 31. ISS2. of $25.900 are the items |! 
267 have before testitied to, and was the result 
of a mistake in crediting that amount to War- 
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ing Bros. instead of to the First National Bank. The 
item of $338.91 appearing to the credit of Waring 
Bros., under head_ot ** Interest and Discount ” repre- 
sent balance of interest due them on open account 
up to Dec. 3lst. The item of $149.48 on page LO. of 
Exhibit ““R” is balanee of interest due Waring 
Bros. on open account from Jan. 1, 1582, until | 

closed my account as receiver. The item of 
26S $2.5313.90 is interest due Waring Bros, on ac- 

count of rent ot rolling stock from Feb. 1, 
ISSL. until the the time [| surrendered the road to 
my successor. Interest being computed according 
ro the avreement of ‘eh. a ISS]. netween the re- 
ceiver and Waring Bros. 

Phe item of 8935.90 on \pril 30, ISSZ. 1s rent of 
rolling stock. under the auvreemelt Ol eb, # ISSL. 
upto the time my successor took charge of the 

property. 
205) For the amount due Waring Brothers, on 

May 11, ISS2, of S91.217.31, then a credit to 
that mimouwnt on the hooks ot the receiver, and ad 
voucher issued to them by the receiver stating the 
balance ot the account, was issued them at 
the time | closed my account under my order of 
the court. | will attach a copy of that voucher to 
his testimony as Exhibit “SS.” They also hold as 
evidence of that debt the agreement tor rent of roll- 
inv “tock. between them and the recelver. and the 

receipts from the treasurer of the amounts of 
200) money loaned D\ them Lo the receiver trom 

time to time. | «did not issue any monthly 
voucher to them for the rental of $5,355. 

Exhibit “ R°’ truly sets torth all the amounts due 
Waring Brothers, during my receivership: and 
charges against Waring Brothers and everything | 


, 


have paid as receiver, except a few amounts paid 
them as interest at times of renewing acceptances, 
which were additional to the items for interest and 
discount shown by Exhibit * R.” Those shown on 
Kxhibit “ R” are only for interest on open account 
with this exception, Exhibit “R” shows all 
the honey | had pad them as receiver. | 
will attach to my testimony as Exhibit “'T" a 


rh 
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statement showing all amount paid Waring Broth- 
ers, for interest or discount On} the renewal of notes 
and acceptances: | will also attach as Exhibit 
242 *U” to m\ testimony a Copy of an account 
show Ing all acceptances and renewals thereot 
in favor otf Waring Brothers Dy me as receiver 
205 While | was receiver | did not pay anything* 
to Waring brothers. on account of receivers 
certificates. Besides the coupons paid by me on ac- 
count of 200 ears purchased from Waring Brothers, 
[| have paid tothe Railroad Equipment Company cer- 
tain monthly certificates for 55916 each, on account 
of purchase of tour locomotives. | think | 
274 =o also paid two small certificates issued by Mr. 
Dole. one tor about SP and the other for 
about $125. That is all that | have ever paid. 16 
of the 4) certificates issued To Waring Bros. ll aC- 
count of the purchase of 200 cars, have been assigned 
by them in accordance with the contract marked 
Exhibit °"Q.” The Waring Bros. retained the 
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20) other tour. with the exception of 16 ceertifi- 
eates. Waring Bros. had never assigned to any 
person any of these certificates issued then. They 
still hold them all. and they are now in my control 
as agent. Besides those issued to them directly, 
Waring Bros. have bought up some issued to 


276 other parties: those are also under my con- 
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trol. | will prepare a schedule showing list of 
the certificates issued to parties other than Waring 
bros. and now owned by the latter showing on the 
schedule the number of each certificate, its date. 
the amount, rate of interest, payments if any, and 
the amount which Waring Bros. paid tor 
277~—s them, and will attach it to my testimony as 
Reese “Ww, °* (The question which 
called for the schedule referred to was objected LO 
on behalf of Waring b.os., for reasons stated on p. 
276, of the branscript, ) 
On the [Sth of May, IS76, a decree was entered 


authorizing the receiver to borrow money from War- 


ing Brothers to pay his rent and rolling stock to 
the Illinois Midland Rolling Stoek Company, and 


thie i ¥ He, a i. Railroad ana... ko bosacds. (‘ertifientes 


were issued tor that money. Thev were all 
A bp rraLKe DH yh Waring brothers \t the time the 

ro We stock Wils sold ce Waring brothers, 
nev rece) lan order on the reeeiver trom the 
Party “i ling. LO) pe Waring broth rs tne rent due 
on the rolling stock, “ana Waring brothers took the 
certificates in lieuw of the money, They purchased 


: ] toe] the Illinois Midland Rolling 


bne roruwme stock Trom 


Stock Comp Lni\ in S76. and also trom the T. H. & I. 
Railroad and also at the same time from J. E. Eads. 
The purchase yy them was made simultane- 


2979 ~~ ously of the sale by them of the same rolling 
stock to the reeeiver, and the rolling stock 
was purchased by Waring Brothers in order to sell 
it LO the rCoCCIVGr. & 1c ut the time they so purchased 
they took an assignment of the rent due and an or- 
der on the receiver to pay it. In all these 
matters Lrepresented Waring Brothers. The 


si) 
receiver received no money on the certifi- 


cates issued under the order of May 18, 15876, but 
simply turned them over to Waring Brothers in sat- 
isfaction of the rent claimed. Waring Brothers 
turned over to the receiver all the rolling stock they 
purchased in May, 1876. from the [Illinois Midland 
Rolling Stock Company, the T. H. & 1. Co. and J. E. 
Mads, except two parlor cars which were imeluded 
in the rolling stock, purchased by Waring Brothers 
from the Illinois Midland Rolling Stock Company. 
Those two parlor cars could not be obtained. They 
were in the possession of the receiver of the T. P. & 
W. Railroad Company, who claimed them in part 
pavinent of a debt ot the receiver of the I[lhnots 
Midland Railroad to the receiver of the 1 r. & W. 
Railway. Waring Brothers consented that 
251 —s the T. P. & W..Company should keepthe par- 
lor cars and took an assignment of the claim 
of the T. P. & W. against the Ilhnmois Midland, pay- 
Ing the _3 ‘ A‘ \W { ©), the halance ot the claim over 
the value of the car. All the rolling stock so 
purchased by Waring Brothers in May, 1876, and 
turned over to the receiver, was at that time in the 
possession and coutrolof the receiver of the Illinois 
Midland, and there was no change of the control of 
the rolling stock, but only a change of ownership. 
282 The rolling stock Waring Bros. sold Dole 
In May, IS76, and for which they received 
the 56 certificates was the same which they had 
purchased from the [Illinois Midland Rolling Stock 
Company. the T. H. & I. railroad and Eads, And 
that was also the same rolling stock on which rent 
was then claimed to be due amounting to 
$18,725.59. and which the receiver issued certifi- 
cates to pay on May 18, 1876. None of the roll- 
ing stock so sold to the receiver in May, 15876, has 
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ever been taken from the road by Waring Bros. 

And when Mr. Conklin took possession, | 

283 turned over to him all that rolling stock ex- 
cept what was destroyed. 

| hold tor Waring Bros. the certificates issued by 

Rees under decree ot Oct. v. S76, tor money to 

he used in repairing the road. ‘Those certificates 

were originally issued to me personally, but | was 

erely acting as agent tor Waring Bros. and they 

advanced the ° Oney, \t that time | was 


254 in this country watching the railroud as 
agent tor Waring bros.. and having eharge 
of their interests therein. ‘The decree for repairs 


of track at that time was for So2.000. and the cer 


tificates were issued according to the terms of the 


decree Lond | dont remember what was the rea- 
201) iT fees made some of the repairs hefore 
others. Onthe th of March. ISSL. the certifi 
IS") cates that were to be issued upon the Paris 
& Terre Haute Road were issued. I don’t 
remember what par ular repairs were ma le at 


the time Reese issued the certificates. 

Under decree entered September 1S, 1877. the re- 
ceiver purchased trom Waring bros. one locomotive 
and lov cars, part of them in Sept... IS¢¢, and part ip 
Dec. S77. That locomotive is still on the roadand 

is numbered 34. It was built at Dunkirk. 
2h in New York, for and delivered to the re- 
ceiver new. Lo0 cars were delivered under that 
eontract. Sb were box Cars numbered trom 695 to 
780. both inelusive: LZ were coal cars, numbered 
rom 164 to i i) 1] ely 3] Ve, a nd > wW ere st ek Cars, 
numbered from 9036 to 590 inclusive. By agree- 
| 


ment ol Dee. 2? 1877. Waring Bros. sol the re- 


ceiver. Reese. 3¢ box ears. numbered trom 7S1 to 


bb 


S17. both inclusive, and one locomotive engine, No. 
34. A portion of those cars were built by the Mich- 
igan Car Company, and the others by the Terre 
Haute Car Works: and were all new when deliv- 
ered to the receiver, and built to carry out that 
contract. 
28S | was not present at the arbitration that 
awarded over $35.000 to Waring Bros. for the 
depreciation Of} rolling stock under decree of January. 
ISS]. Chas. Peddle, General Superintendent of the 
motive power of the T. Tl. & lL. Road, represented 
Waring bros. Their cleim Wis not presented 
2S) by anybody but was reported to the court in 
PuUrsSUAaAnCE to the decree. Waring - Bros. a})- 
pointed Peddle as their representative. John Will- 
iams of ‘Terre Haute acted as. their attorney in 


selecting Peddle employed John Wilhams to act 
forthem. Mr. Williams is the general solicitor of 


the cg H. A l lioad, 4 cis receiver, appointed John Uy, 
(‘lifford, astel mechanic of the lilinois Midland, to 
represent ine, as arbitrator. 
2A) There is an organization of the Paris & De- 
catur Railroad | COLLL PATE kept Lip). lum pres- 
ident of it, and was January, ISSL. James UC, Lake 
was secretary. and is still. \t the last eleetion 
| voted the stock as representative of Waring 
Bros. It was Mr. Lake who proluced betore Mr. 
Jones as special commissioner to find what was 
due under several conditional contracts of sale 
of rolling stock. the certificates that had been 
29] issued under those eontracts: rave them tO 
Mr. Lake tor that purpose. When | issued to 
Waring Bros. over $35,000 of certificates far depre- 
ciation of rolling stock I simply retained the certif- 
icates as their agent. All the certificates issued at 


different times to Waring Bros. remained at 
all times in my control. When the master 
mechanic, acting as arbiter on behalf of the 
[Ilinois Midland, reported what had been agreed up- 
on by him and the other arbiters, I looked over the 


IQV 


statement and had him reduce the amount over 

S900. and had him return to the other arbitrators 

and discuss the matte and cre it reduced. Ever 

since came to this eountry., and up tO the present 

time I have been in the employ of Waring Bros. as 

their agent. in regard to their interest in the [h- 
nots Mh land ha tiroad, 


v Waring brothers 


yal Besides! certificates held 
and the balance of over S91.000) claimed by 
them as shown by Exhibit “Rh.” there are eertain 
moneys which were loaned to the receiver and 
which po rsonally ruaranteed, \s those loans 
are paid by Waring Brothers or myseif they wiil be 
claimed against the receiver in favor of Waring 
Brothers. Someof them have already been paid 
and are nowa claim by Waring Brothers against 
the receiver, 
besides those claims there are still a few more 
against the receiver, purchased four or five years 
ago: | don't remember exactly when: before | was 


appointed receiver. Waring Brothers have also 
claims against Mr. Reese for moneys loaned 
2°04 him as receiver: in the shape of acceptances, 


| think. I will prepare and attach to this tes- 
imony as Exhibit “\,” a statement showing the 
amount claimed by Waring Brothers against Dole or 
Keese, and for which they do not hold certificates 
| will also make the Exhibit show the claims they 
have against the receivership purchased by them. 
showing the amount of the claim, from whom they 


OY 


purchased, and when and what they paid for them. 
(Mr. Crea, on behalfof Waring Brothers, objects that 
for the purpose of this examination, there is no ne- 
cessity of proving what Waring Brothers 
295 paid for the claims and that part of Exhibit 
a subject LO objection.) Exhibit “N° 
shows a balance due Mcheen & ('o. from the receiv- 
ership ot S5Z.000 They hold notes of the receiver 
for $30,000; a statement of the account showing a 
balance due them including the notes and $2,000 be- 
side. ‘They are secured in that amount by my per- 
sonal ruariucee (FAve them that fruurantee be- 
cause | could not get the money unless it should be 
secured, and when | say “ my personal guarantee ” 
| mean the guarantee of both tr \ self and Waring 
Brothers personally. I mean Waring Brothers’ 
hameis on the security and also my personal name. 
That security is not given by indorsing the _ re- 
ceiver s note, but is in the shape of a collateral note. 
The collateral is of the amount ot SS0.000 signed by 
Waring Brothers and myself personally and th 
receiver, giving three notes of S]0.000 each. The 
$2,000 additional are secured by ny personal notes. 
two notes of 31,000 each, given as security. 
(Examination resumed September 21, 1882.) 
Waring Brothers bought from Michigan Car Com- 
pan the SO cars which had once been sold by the 
Michigan Car Company, under conditional contract 
of sale and afterward surrendered Dj the receiver’ 
sole by order of the court to the vendor. Waring 
Brothers paid, | think $36,000 for them. | 
conducted the negotiation on behalt' of Waring 
Brothers. The receiver could not pay rent 
299 dueon the cars, and the Michigan Car Com. 
pany Came to me and were anxious to get out 


of the matter, and wanted Waring brothers to buy 
the cars. Finally Waring Brothers bought the 
Cars The Midland road or its receiver paid 
OO) nothing for it. The agreement states the 
price for which Waring Brothers bought from 
the Michigan Car Company, and the money was all 
paid. The cars were sold to Waring brothers, and 
the value acreed upon hetween the two par- 
5) ] ties, Waring Brothers did not get the cars 
ny cheaper on account of the payment made 
on them under the ec ditional contract for the sale 
to the Illinois Midland 
ln Mareh. ISS]. [| issued S17.000 of certificatest 
under a decree authorizing Reese to issue them, tor 
repalrs, | issued them to the First National 
ye Bank ot Terre Haute. Waring Bros. are 
holding them now. ‘The exinbits | filed to 
show the betterments made by me betore June 1, 
ISS], include the disposition of this $17,000, The 
proceeds of them were paid into the bank and 
drawn on for general disbursement. And in _ s0 
drawing on the proceeds kept no hook showing the 
operation of the particular fund for betterment 
| kept an account of the betterments made which 
account is the first exhibit of my testimony. 
5 exhibit ‘. It shows the expense tor 
veneral maintenance of the road as well as 


betterments. Exhibits “G &H” state the better- 


ment on the roads during that period of time. 
| stated in my former testimony that my account 
with McKeen & Co. ran up so rapidly in the year of 
ISSL because of money borrowed with which to 
pay roll: lappled the general income of receivership 
during that time to the expense of receiver- 
304 ship. The expenses each month were of dif- 


ee ee ke Fe 


72. 4 
6% 


ferent kinds. Pay rolls had to be met every 
month. When short of money I postponed as much 
as | could and as long as [ could: what I could not 
postpone without injuring the business | had to pay, 
and then | was short of money to pay pay rolls; 
BO) | had to borrow to pay pay roll; when the time 
tO pay pas rolls arrived, when | was short, | 
borrowed an amount of money to go toward the 
pavment of the pra \ rolis. The payment of pay rolis 
usually comes at the end of the month, and are paid 
all at once except such men as may come on tor the 
money betore the time 
306 | have filed in Exhibit “G” the amount ex- 
pended ior betterments for each section of 
the road: the statement showing the amount ex- 
pended for ties, rails. fences, bridges ete. I also 
state that the memorandum kept by the road mas- 
ter in his office would show the particular 
S07 points where those improvements were made, 
That information is contained in the reports 
from the section toreman to the road master. 
Certain rolling stock, built expressly for the re- 
ceivership by the Michigan Car Co, in 1877, and con- 
sisting of some box cars, coal cars and stock cars, 
were once marked as “Property of L. Genis.” 
308 It wasthe same property that a little later 
was sold to the receiver under contract of 
September 8, 1877, by Waring Brothers. While it 
Was marked as my property, it was the property of 
Waring Brothers. When lL ordered that stock | un- 
derstood Waring Brothers had authorized me to do 
so. On further explanation | found | had been mis- 
taken and then | was willing to.keep the contract 
for myself personally, But shortly afterward, and 
after it had been marked “* Property of L. Genis,” 
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misunderstanding was adjusted and Waring 

Brothers took the rolling stock themselves. 

309 That was the reason it was marked “* Prop- 
erty of L. Genis.— 

310 Only $35,000 was paid Mehkeen & Co, on ac- 

eount of Aug. 1, “18S1, leaving $20,000 due 

them during August. lL also horrowed from them S6.,- 

HO and paid it back tothem. I paid that 

OL tl $6.500 with the funds in the hands of the re- 

eelver, \ large part of that $6,500 borrowed 

irom Vechkeen x TO. Was paid hack to them, not hav- 

ing been expended When | borrowed that $6,500 

| gave them my note as receiver, vruaranteed 

$12 by me personally. | don’t remember whether 


| don 1 kKnHOW whether | signed the note 

with mit receiver, Or (Ave a collateral note. 
When | paid to Mehkeen & Co. the $35,000, | 
took up paper, there being receiver's paper with 
Hh mdorsement pat it. >] a receiver s hore 
with the collateral note given by me _ for the 
samme =aMmMoull t Wis all receivers notes secured 
by the signature of myself and Waring bros, either 

on the back of the note ora eolluteral note. 

iS lL have handed the commissioner a statement 
showing the loan account of the Illinois Mid- 

land with the First National Bank of Terre Haute. 
The item of $2,900 paid them Jan. 25, [SS2, was on 
account of the note tor 55.000, ana the receipt for 
part payment was indorsed upon the note. That 
note wus secured in the same Way as the others, 
l( nder date of October and November, ISSI. there 
appears two credits in this Exhibit in tavor of the 
Kirst National Bank of $15,000 each. I re- 

314 ceived that from them in cash and gave them 
a note ot the receiver secured as the others 


were. The notes! gave for the money received Oct 
26th were canceled at the time they loaned the $15,000 
on Nov. 26th. The two loans were consolidated and 
notes issued for the $30,000 secured as before. The 
$1,500 credit to the bank on Feb. 25th, was cash re- 
ceived at that time and evidenced by my per- 
$15 sonal note. I think it was secured by a note 
signed hy Ine personally and cs receiver, | 
think | signed it as receiver, If Wiis hetore my 
resignation as receiver 
The $25,900 transterred from Waring Bros.. 
$16 accounttothe First National Bank was money 
that [| got from the First National Bank. 
Waring bros Kept their account at the First Nation- 
al Bank. I gave my personal check to the bank for 
that money on the First National Bank. That was 
all the transaction consisted of at first. When | 
got that money. | asked the bank if they would let 
me have money on mv check and they said 
S17 “ves, | mean my\ persona! check. lt drew 
out that $25,900 on my personal check, and 
that check was charged against Waring Bros.’ ac- 
count in the bank. The money was the money of 
the bank at the time | took it. | usually drew 
against Waring Bros.’ account by my personal check 
without putting their name upon it. | had an indt- 
vidual account there also. 't.wasin the same 
31S account with Waring Bros. There was onlv 
the one account \v personal account, the 
account of Waring Bros. in the bank at the date of 
the check was sufficient to meet the check, At 
319 the time! drew that money I[ did not give the 
bank any notes ineconnection withthe cheek. 


There was then inthe bank an amount of money sent 
there by Waring bros. tor other purposes, and the 


72 
money was to come to the bank and the bank let 
me draw on my personal check that amount of 
monev. It was in fact the money of the bank then, 
Under that, moneys checked there tor other purposes 


’ 


is now due to the bank and this loan that is marked 
from the bank to the receiver is now again trans- 
ferred to Waring Bros There is no note or obliga- 
tion of the receiver, or LIlinois Midland, outstanding 
for this money except the voucher issued in 

520) tavor of the First National Bank which 
includes all the other loans to the First 
Nationa! DLILK. it is merely au statement of the 
‘ount as it appears on the book. | never had LLL 

mn with any otheer of the lirst National 


bank with reference to transterring this sum from 
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the First National Bank. Deming is President of it. 
ny Bros. in unvy manner, 
nor does any otheer of the First National Bank. 
$22 While [| was receiver of Midland | did 
not purchase any right of way of the 
Vidland road | tor Waring brothers. nor did | pur- 
chase any claims for right of way, or settle with 
any parties or with any person other than the road_ 
Considerable portion of the right of way of the L[l- 
linois Midland stands in the name of Waring 
brothers. 
| will attach to my testimony as Exhibit * Y” a 
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statement showing what parts of the right of way 
of these roads are now standing in the name of 
Waring Brothers or any of them or myself. When 
such right of way was acquired, what paid for it, to 
whom the deed was made, and if it has been re- 
corded. 
323 All the time | have been in this country up 
to the present time | have acted as agent for 
Waring Brothers and been in their employ. And it 
was agreed upon between me and them that while 
| was receiver of the Illinois Midland road | should 
credit up the salary they were to pay me, such 
salary as should be allowed me by the court. 
324 Witness was then asked to present his 
schedule showing what bonds belonging to 
Waring Brothers were in his possession; giving 
numbers. amount and to what road issued, includ- 
lly the sectional bonds and Illinois Midland bonds. 
The question Is objected to by Mr. Crea as beyond 
the scope ot investigation. And the commissioner 
decided that the question was beyond the scope of 
inquiry, but had really been substantially answered 
heretotore. 
Examination continued Oct. 3, [SS2. 
J. H. Boyp, a witness called and examined by Mr. 
Burry, being SWortki, testified: 
320 [ am foreman of the bridge department of 
the Illinois Midland; | commenced to work 
on the road April 1, 1879, as a bridge carpenter. 
Before, | worked in housework and plastering. | 
was foreman of the bridge gang No. 2, from April 
|. 1880, to March 31, 1852, and during that time 
had charge of the bridges between Decatur 
326 and Terre Haute. During 8 months I worked 
on the west division, and then moved on the 


east division. I am acquainted with all bridges on 
the [Illinois Midland. Occasionally I have been 
over on the west end since being transterred to the 
east end. Within the last two weeks I have made 
an examination of the bridges on the road, with a 
\ lew of seeing what has heen added LO them. how 
they have been repaired since \pril, ISSO. and ctl 
ow prepared to show how much bridge material, 
of all kinds, has be. put upon the road from Far- 
rington to Paris, from April 1, ISSO, to Mareh 
32¢ 31. L582. Those slips of paper (indicating) Is 
part of my figuring. 

Exhibit “A A.” now shown me, shows the timber 
and piling used on the road between Paris and 
Farrington. including both the timber we used and 
what was on hand up to Mareh 31, 1882. I[t in- 
eludes all the piling, bridge timber and bolts. It 

does not show spikes, 
328 (Mir. Burry here offers said Exhibit AA.) 
The tirst column of figures on this exhibit 
shows the number ot feet o! each kind ot supplies, 
Then tollows deseription ot timber and supplies, 
and the last column shows the cost of materials. 

. Do you know the ordinary cost of the ma- 
terials that is shown in these two sheets? 

\. Only partially: [ got them from men who 
furnished the materials: from parties I received tim- 
ber from: Mr. Heywood, who is our road master. 
and parties told me that they got such and such 
prices tor timber. 

2 ae the prices ullowed on that schedule tor 
that timber and carried out in the last column. 
such as you say parties were ordinarliy getting for 
that kind of timber? 

\. Yes, sir: it is that oak timber rather: the fine. 


[ could not say about it; that was shipped here 
| from other parts of the country. 

f 329 This paper now shown me by you and 

which you offer as Exhibit “ BB,” shows the 

same items as to the part of the road laying be- 

tween Decatur and Peoria that Exhibit AA shows 

- between Paris and Farrington, and truly sets 
330 forthall the bridge supplies furnished the di- 

vision between Decatur and Peoria from 
April Ist to March 3lst, ISS2, including bridges, 
cattle guards and culverts. 

This paper now shown me by you and which 
vou offer as Exhibit “*C C” gives the same _infor- 
mation for the same time in regard to that part of 

the road lying between Paris and Decatur. 
33 | Showing besides, bridge material, cattle pens 
and cattle chutes built in that time, and it 
correctly sets forth all the bridge material including 
the material for culverts, cattle guards, cattle pens, 


> cattle chutes that was placed upon the road between 
Paris and Deeatur trom April 1 ISSO. to March 31. 
ISS 


These exhibits were made about the 6th and 7th, of 
September and part of them were finished the 27th 
and 28th of September last. In making them Mr. 
Boomer assisted me on a part of the road, lying east 
of Decatur arid Samuel Marple on the part lying 

west of Decatur. 
$32 [ was in the employ ot the Illinois Midland 
during all the time to which these exhibits re- 
fer, and was back and forth over the road quite fre- 
quently. | received a great deal of material. | 
consider that these exhibits set forth quite: accu- 
rately the amount and cost of lumber and piling 
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which was got on the line, but as to what was got 
off thi 
. Do these exhibits set forth quite accurately 
the amount of lumber received? A. Yes, sir; they 
show what amount of lumber was received on the 

line. They don’t vary more than 4 or 5 pei 
as tothe quantity on any of the material 


e line | could not say. 


‘ 
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material except two-inch oak 


and Show all th 
pDiankK The spikes aire necessial\ Lt) the bridge 


department and have 
Exhibit “DD.” now shown me by you, and which 


always been of frequent use. 


ou offer. is a list of material on the station houses. 


ection house, tank houses, tanks, platforms and 
room-corn houses between lerre Haute and Peoria, 
the amount of material and the cost thereof, the 
San loes the other exhibits which have been 
produced: and shows all the maternal and the 
amount thereof, for the buildings that | have just 
enumerated from April |. ISSO, to March 31, 1SSY. 
\t the time Mr. Genis surrendered possession of 
the line when Mr. Conklin took possession I do not 
think there would be over 25 per cent. on 
hand and not used, of all the matenal enu- 
merated in Exhibits * A A.” “B. B. & C. GC.” I 
hardly think there would be that. I don’t think there 
would be more than 15 per cent. of the matenial on 
the road and unused when Mr. Conklin took posses- 
The balance of it had been used up in the 


~~ 
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310Nn. 
bridves. eUc.. ilong the road. 

| know the relative cost ofmaterial and the labor 
used in working it up on ordinary bridge work such 
as is done on the [Illinois Midland road, only 
from what contractors on new roads usually 
put bridges at. And I have kept the cost of 
several new bridges that | have put up: the labor 


—— 
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and putting up a bridge cost 20 per cent. of the cost 
ot the material. 

| don't think there has been a new rail laid 
do west of Decatur since April l, ISSO; if there 


: . . - 
nuve never seen it. 


has been | 
ln my estimate that 15 of per cent. of the bridge 
material brought onto the road during all the time 
to which | have been questioned remained not 
worked up when Mr. Conklin came on, | inelude 
the quantity of lumber furnished by Outten or 
Stringers; 149 pieces of it 7x 16 x 2S, pine. 
Between \pril |. ISSO, and Mareh 3l., 
dered ISS2, have not had any lumber used on the 
road but second elass timber except once in a 
while a piece. We used a lot of beach lumber 
which is an inferior kind of timber. | put on ?4 
pieces of beach l2xl4x14 caps which will not last 
more than LWo or three vears at the out side: \\ hite 
oak or burr oak is the usual lumber used in such 
places as | used it. The man at the saw mill 
344) where we got the lunber said it was all oak 
The road master toldive some one was kick- 
ing about it and to get it out of the way as fast as 
possible venerally received all. lumber (Tl the 
road and checked it off. At one time I received a 
telegram from Mr. Heywood, road master, to go to 
Oakland, get a bridge man there, and take him 
34 | to Williamsburg to unload a car of lumber and 
to build it up. The lumber was to be 18x 24. 
That lumber never was received or came upon 
the road. 
342 All the material. shown on exhibit “DD.” 
was worked up before Mr. Conklin took pos- 
session of the road 


These exhibits, show all the material in my de- 
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partment, received on the road since April 1, 1SS0; 
it would not change my opinion, as to the accuracy} 


| 


of these exhibits. if [| were to!d that three or four 


times that much lumber, as is mentioned therein, 
had been paid for during that time to goon the 
road. I should still believe the schedule true, and 
am positive about their truth. I know what has 
heen used: | have been with it all the time: | never 
have been off the reed more than once since | have 
been on it: | have been right with the men all the 
time, 


3455 (/POSS-1 cil ynination by \ir. (CREA. 


| began to work tor the road, in April, IS?@9, 
as a bridge hand. ‘The first of Mareh. ISSO, | was 
cany. | went east of 


344 Paris at first, in Mareh, ISSO; [| may have been 
three or tive davs. with two men working 


viven the charge of a 


under me. [can't say where | went from the east 
end: | was first here and then there, all over the 
line; we were running all the time. After [ left the 
east end; | putin the bridge between Decatur and 
Hervey City, the lust time we had charge of the track, 
just before it was turned over tothe P. D. & E. road a 
year ago last May. By reterence to my books, | 

time | lett the east 
end, in March, ISSO, until | did the work just re- 
terred to. ‘That book shows where the men 


ean tell where | was from the 


346 worked; | think [ have a list somewhere 

among my papers, showing the material put 
in the bridges aud buildings. I remember of put- 
ting in a platform at Lovington. As a general 
thing, | worked between Decatur and Farrington 

during ISSO. Once | went over onto the west 
347 end to repair some bridges and remained 


nnd 
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there about a week: on bridges No. 14 and 15, 
at Farmdale Hill; I beheve that was the only bridge 
that I worked on in the west end, in 1880. During 

ISS1. | was between Decatur and Farrington: 

34S during 1880 or ISS1, I built a new depot, | 

think. | also worked west ot Center on the 

t west end, two days, with four men in ISSL. That 

is all that I remember of doing on the 
west end in ISSIl. In ISS2, up to the time 
Mr. Conklin took possession, | was working part 
of the time at Paris: and part of the time east 
of Paris. | put in a turn-table and track- 

$45) scales at Paris | did not work west of Deca- 
tur in ISS2. but did some work west of Paris. 

| put in a 14-foot bridge near Mays, two cattle 
guards a few miles west of Paris, a platform at Red- 
mon. and a 1|4-toot bridge at Oakland, a 30-foot 
bridge west of Hinsboro, and repaired a bridge at 
(‘hester. ete.: | think that is as near as I can recol- 
lect tor ISS2. can t tel] where my work Was done 


> 
in ISS}, without my books. 
S50) In ISsv) We huilt 7 broom Cort house at 
Arcola. a tank and tank house at \rthur. and 
a section house at Hervey City; and a tank at Oak- 
land. The residence at Farrington was put up in 
ISSO. During ISSO I had my gang and two other 
gangs under my control; they were small 
‘ 25] gangs. [| wasthen bridge foreman, and during 
that year there was also a fence gang and 
a pump gang on the road. During [SSO there were 
only three regular bridge gangs: the house gang is 
ad separate vans”. Part ot my men were 
2 the house gang. They reported to Mr. Heywood 


392 Or me, when they reported tj me | sent 
time to Mr. Heywood. Mr. Quiett had charge 


st 


ofthe bridge gang on the west end; they did not re- 
portto me. My house gang on the east end report- 
ed to Mr. Heywood; only one gang reported to me 

and that is all that | had charge of. There 
353 were only two or three bridges built in 1SS0. 

The men that worked on the turn-tables 
reported to Mr. Swift, who was bridge superin- 
tendent for Mr. Heywood. There were’ two 
bridge foremen on the east end in LSSO, 
Mr. Myer and myself. [| don’t know where Mr. 

Myer or Mr. Quiett is. Mr. Swift is at Evans- 
354 ville [ think. My monthly reports show the 

material usedduringeach month. [generally 
sent them to headquarters to Mr. Heywood, but not 
always. it Was part OF my duty to send in reports of 
material used during each month. Sometimes | did 
lforthem. I think 


nol because he did Hot ca 
855 there were two last months | did not send in 

reports “al all, sent iy reports ror the rest ol 
the months, After each days work checked ott on 

rhb hook the amount used and would send the 
356 total in at the endofthe month. [ean't say 

where the original memorandum that | made 
in mv hooks are: | may have two or three of those 
small books yet. The time-book is here in the oftice. 
| sent it to the road-master at the end of the month 
and he sent it back to me. and then | returned it to 
him after examining it. The road-master took the 
men’s time from the book | sent him. I first went 
out on the west end of the road some timein 1LS79. 
| worked there five months in 1879. under Mr. Quiett. 
| worked backwards and torwards, Sometimes I had 
41 gang ot extra men there a week and here a week. 


There were no separate gangs kept on the west end 


in LS?7%. 


There was in 1880 and 1881. The amount 
3095 of material in Exhibit “D D” is correct. 1 
can t say about the value of material. I went 
over and measured the last of the material, and 
sol know. I passed along the road almost every 
week to work, and they would not need any repairing 
on the buildings and tank houses, for they were 
new. I did not work on the west end in ISSI; 
309 I did nothing out there, only on the bridges 
that | spoke of. I did not do any work in 
that year on the west end, on buildings or tank 
houses; nor yet in LSS2, nor yet in LSSO. 
360 (.). You say you went over the road and 
made measurements, and from those meas- 
urements determined how much material had been 
put in the tank houses and buildings from April 1, 
ISSO. to March 3lL. ISS2: now. who showed you the 
materials that you measured, and informed you of 
the materials which had been put in during that 
period? 
A. Was omen present there mvselt, 


() Ilave you not stated that you have not worked 
on the west end in ISS0)? 
A. | don't know anvthing about that. 
361 I. would not say that I understood 
Exhibit “DD” to be the schedule show- 
ing the material and value thereof, put 
into 3 .-w bunidings between Terre Haute and 
Peoria rom \pril i. Icon @ March 
363 31, 1882: I would not say about the 
value. I understand this exhibit pretends to 
give an account of all material used. I[ did not 
state the values on it were correct. I can state 
that it shows the amount ot material correct on the 
west end although I did not work there in IS81 and 
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I582, because there is no work there to show for it. 
| have often stopped at Kenney but made no 
364- examination of the depot building in L5Sv, 
and had no occasion to makesuch examination 
in ISS] nor in 1S79. | was often in it but not to exam- 
ine it. I,pdid not during the year 1579 and 
SH ISSO examine a single building between De- 
itur and Peoria with reference to seeing 
whether it needed any repairs or not, nor yet did in 
Iss2. In January, ISS2, | examined tank on Sugar 
(‘reek to see what repairs were needed, and reported 

that it needed some braces to strengthen it. 

HOH6 That is the only tank building or tank that 
examined to see ii it needed repairs in ISS] 

and ISSZ. | obtained the knowledge trom which | 
made the Exhibit “ID D” trom working over the 
road, The work shows tor itself. There had been 
several cap bridges put in on the west end during 
ISSO, ISS] and ISS2: several bridges and caps and 
stringers. | had nothing to do with that. I worked 
on the bridges before then. I can tell trom looking 
at any new pieces of timber whether it has been in 
tWo years or not: 1 a piece has been in over two 
vears | can tell it generally very well, being as 
familiar with the bridges as lam. Ifthere was any 
new work | would know it: I overhauled 
46S these bridges in IS79, and can state trom an 
examination in September, 1552, what timber 

has been put in them since 1579. 

Mr. Marvel. the bridge toreman out there. made 
this examination with me. He had been foreman 
3 or 4 months. Since Mr. Conklin’s admin- 
369 istration. Mr. Boomer, under Mr. Conklin 
told me to go on and make this examination. 

Mr. Boomer is an entirely new man on that line. 


ame 


em es a 


ee 


We went out and made the memorandum. About 
a couple months ago Mr.Boomer first instructed me 
to go and make the examination. We first took a 

list of the work done on the east division: 
370 Mr. Boomer and two of my men went with 

me. Themen were Mr. Shea and my son- 
in-law. Mr Boomer was the only one that gave me 
instructions. We were three days on the east end 
making the examination: we were two days be- 
tween Paris and Decatur. | designated the work 
to be measured, and the men measured it with a 

tape line. The memorandum I made as we 
34 | went along and from which these exhibits 

were compiled, [have not now with me. | 
left mine at the bridge. The exhibits are in the 
handwriting of Mr. Boomer, who made them. One 

day last week Mr. Boomer made them out 
3/2 ~=here in the office from a book we carried on 

the line when making the examination. | 
have with me the book that | used on the west end 
line. Wewere engaged on the west end making 


the examination about two days. We  com- 
menced the examination in the first week 
in August, and it was- probably _ three 


or four weeks before we got up to Decatur. 

373 [ was acting under the order of Mr. Boomer. 

lam now foreman of the bridge gang. Shea 

and my son-in-law. were members of mV gang, 

and the time they were engaged in making 

the measurement were’ reported as time dur- 

ing which they were at work for the receiver 
and we have been paid for our time, by him. 

| received the lumber on the road from the 

374 saw mill at different places. ! checked pieces 

off and measured them as they were received 
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trom the car and reported to Mr. Heywood. The 
beech timber was got from Pierson and Morrow’s 
mill and some from Mr. Ferrell. The saw mill men 
told me that the beech went in as first-class timber: 
they said they would get the same for it as for oak, 

so Pierson and Morrow told me. That was 
375 in ISSI, June or July. Mr. Heywood told me 

somebody was kicking about the bridge 


voing in. lLdon’t remember where he was 
when he told me that, but we did not receive any 
more beech timber atter that. | think Hey- 


376 wood is in Puduecha. now. He did not tell 


himbel 


me who was kicking, nor that he was paying 
the same for beech timber as tor oak, When I re- 
ceived the timber | simply reported the amount, size, 
and from whom received and what quality it was. 
\nd Mr. Heywood made out his account from 
3¢¢ that report. He relied on me for my report 
and [| never had any complaints as to 


oe 
oe 


what | received. I[ say the prices of oak men- 
tioned in the schedules are correct as told me 
by the parties from whom we were vetting 
the timber. [| cant tell you from these Exhibits 

what was got trom the different parties. 
375 | cant tell what lumber mentioned in the 

ixhibits was received from Morton, what we 
vot from him was put into the bridge. He told me 
he received S16.50 for oak timber. He told me the 
Wabash people would not take it and he hauled it 
over to Nevins Stution. Mr. Morrow told me that he 
received $16.50 all round tor the lumber. He fur- 

nishedijjoak and beech lumber. [ think they 
3/9 told me that in the mill, when | was loading 

some cars, | dont remember of but one time 


they told me so and that was at the mill. when | 


was loading the ear. | could not say that any person 

but Morton, Pierson & Morrow told about 
380 theprices. Outside of the oak and the beech. 

[| do not pretend to know the prices 
of the material mentioned in my schedules. In my 
Exhibits | think 15 per cent. of all the material men- 
tioned in the schedules was on hand when Mr. Conk- 
lin took possession of the road. When \r. Conklin 
took POssesslon of the road do not beheve that he 
told me to make an inventory of the matenal on 

hand in my department. I took a_ sketch 
35 | of what was below Paris. There were 

Only a tew pieces of oak there. I| did 
not take an inventorv of what was -on_ the 
west end. When Mr. Conklin became receiv- 
er | did not make an inventory of the material in 
mi department except a tew pieces of sawed timber. 
Mr. Conklin or anvbody else did not instruet me to 

do so, and | have not made such an invento- 
382. —sorv since. As bridge foreman | used the 

material | tound along the road and without 


making an inventory 


Examination continued Nov 1, 1SS1, by Mr. Crea. 
383 From April 1, ISSO, until Mr. Genis retired 
as receiver. | was on the road east ot Decgtur, 

and was during all the time, the toreman of a 
bridge gang and have been so, since Mr. Conklin 
has been receiver. During all that time we did re- 
pairing on bridges, rebuilding bridges, digging 

354 wells. pumping water, locating building tim- 
ber, unloading and loading timber and 
wrecking, general repairs and also work done in 
building of tanks. We built one broom corn house 
and dwelling house at Farrington anda section 
house at Hervey city Cattle-guards are included 
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in bridge work. That is as nearas | can recollect 
What our duties were. The number of men 

352 in my gang varied from four to twenty-seven. 
Some months | had eight, ten or twelve. 
bridge carpenters got from $1.70 to $2.50 per day. 
My gang probably averaged about ten men with an 
average of $2.00 per day as Wages. | received 

386 $2.50 untila year ago last June, since then 
42. tam spe king of the time since April 
| reported the time of men correctly to 
Mr. Swift the first year and the next vear to 

5 tel] Mr. Ele \ wood, \L\ men were on the pay rolls 
of the receiver and were paid at the office or 

off the pay train. We receipted for our pay. | 
eeach man the number of days he put In and 
the amount due him and so tar as I know 

5 tee they were alw L\> paid that amount. | saw 


the men paid when they were paid ott the 


The cost of the labor expended on the material 
sed by my gang was about 20 to 25 per cent. of the 
cost of the material on the bridges, | could not 


tell how the cost of labor compared with the cost of 
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material on other work without looking at 
389 my books: in ISSO there was about one-tourth 

work put on other work than bridge work. 
There was not quite so much in ISSIL, perhaps about 
one-fifth. [can not hardly say what was the pro- 
portion of cost ot labor and material to work, other 
than bridge work, in ISSO. We put in a great 
deal of time wrecking and digging wells. There 
Was ho material in those cases. should 
not think the material in those cases would 
cost 10 per cent. of the labor for pumping 
water. On other work than bridges the cost 
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ot labor during 1580 would not be over 15 per 
391 cent. of the material; that is my best judg- 
ment. The proportion for the same kind of 
work for ISS1, would be about the same. My esti- 
mate is made from experience and observation, as 
foreman of the bridge gang. Iam sure that 25 per 
cent. of the cost of the material would work up the 
material into bridges and culverts. My pres- 
393 ent judgment is that labor costing 25 per cent. 
would work up the material; | never kept an 
exact account of what it costs, | dont mean that 
if five dollars worth of repairs was done by my gang 
on a bridge, that one dollar would represent the la- 
borand tour dollars represent the material. Il have 
worked on bridges where it would cost $10, and the 
material would cost three or four dollars. IL. put it 
at 25 per cent. including new work. I built 
394 some new bridges on the Illinois Midland 
while | was there. In my estimate at 25 per 
cent. in labor of the cost of material, | did not in- 
clade piling; | spoke of sawed timber. IL could not 
say what would be the proportion in regard to pil- 
ing. There was piling done while I was foreman of 
the gang, but it was done by a separate gang. 
B95 Mr. Boomer gave me instruction to gather 
information to make Exhibits AA, BB, CC, and 
DI). Mr. Boomer was with me all the time but a 
tew days. He telegraphed me to meet him at Paris 
and go over the east end of the road and cheek all 
timber | had used from April, ISSO. until March, 
ISszZ. ‘The west division of the road I went 
546 over by myself, on the east division Boomer 
was with me all but halfaday. He told me 
to tind out the number of pieces and the number of 
feet in it. [| don’t remember that he told me 


ys 


33¢ how to doit nor how to ascertain the age of a 

plecy of timber, or to tell whether it was putin 
r April, 1S80. He asked me if I could do it 
398 andItold him that |! could. I don’t think he 

asked me whether | could pick out the timber 
out on the west end. He told me to go over the 
west end and check off the timber used under Mr. 


tt; 


Heywood’s administration. I did not haveany con- 
versation With aly person alse as to how could 

tell whether or not the timber was used 
399 after the Ist of April, ISSO; the way I told 


whether the timber had been put in after 


April Ist, ISSO, was that | was there every day or 
two and when a piece of timber went in | knew it. 
\nother thing was the timber used by Heywood 
was 12x1l4x14: Mr. Collins used 12x14x12. Heywood 
used ties 7x8x%: Collins used to use ties 6xSx9, and 
so 1t was not very difficult to pick them out. 
L(t) Collins was bridge foreman at one time aud 
Mr. Heywood succeeded him. 
besides my gang of bridgemen on the east end 
there was one other gang which worked a while on 
the joint track. The gang of Mr. Quiett went on the 
west end after Mr. Heywood came. Collins worked 
until Hey wood came, about the ISth ot April, LSS, 


there was another Bova on the road in charge ot 


the house gang, his name was J. M. Boyd. He was 
one of my men, and | sent him out in charge of the 
house gang. I had a good dealto do with the house 
gang in getting the material. There was 
12 a bridge foreman Dy the name of Martin, for 
two or three months at Big Kmbarrass 


bridge with three or tour men. ‘That was in the 
winter of 1SS0 and ISSL. A foreman by the name 
of Myers had a gang during ISSO and 1881 on the 


_ 
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joint track. Woodward was foreman ota _ fence 

gang, and had nothing to do with the bridge 
403 or house work. There was a foreman by the 

name of Logan who had charge of the fence 
yang, and there wasa foreman by the name of 
Drake who had 5, 6 and 7 men under his charge. 
Woodward had 3 or 4. Myers never had over 4. | 

had an average of 10. Drake had 5 or 6 on 
404 + the drive way digging wells, ete. Drake took 

Logan's place, and had about the same num- 
ber of men. Woodward bad 3 and 4. Quiett had 
3.4 or 5, and sometimes 6, an average of 5. Quiett 
was the only foreman on the west end during ISSO 
and ISSI. Quiett’s men received $2.25 a. day. 
Myers’ men got $2.50, the same as mine. Leaving 
out the fenee gang, 20 men besides the foremen 
would be a good average ot all the men in my de- 
partment, not including the piling gang. | cant 
tell how many men were piledrivers. Sometimes a 
good many, and sometimes only a few, sometimes 
) and sometimes 5S were with us, 6 might make a 

fair average, that would make 26 men besides 
406 the foremen. ‘There were 5 foremen some 

times. After considering the number of men 
employed during ISSO and ISS1, | still insist that 
| am correct in my estimates in the Exhibits in- 

troduced sy meto within 4 per cent. | 
107 ~=thinkthe men were all fairly honest and in- 

dustrious. ‘There was a great deal of old ma- 
terial that we worked up, that we never counted the 
cost of. To every 3125 worth of work $100 would 

represent material and $25 labor. According 
408 to the figures the total cost of the materials 

in Exhibits AA, BB & CC, is about $14,000 
and is as near as we can come to it a correct esti- 
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mate of the cost of the maternal furnished during 
that time. and tothe best of my information it 1s 
eorrect, ido not come to the conclusion from the 
proportion of the labor to the material that we 
have been discussing. but from being over the road 
and SeeLIIY whit work was done before and since 
Hey wood CAabie iN. \\ hen Hirst euame on the road 
| worked on the west end and knew every bridge 

there and so can ter. what timber has gone 
L110) sin sinee April, ISSO. | worked on the west 

end in 1879. and under Mr. Quiett. [| left the 
west end 


Li] two months. | did work on the west end a 


about Christmas. | was there about 


few days in ISSl, and in 1879 1 was working 
about the bridges and on Sugar Creek tank. 
L112 We put in that new bridge there: we were 
it that bridge probably a week and then 
moved somewhere else. | was under Quiett all the 
time | was working on the west end, The first work 
| didjon the west end was in April, 1879 We 
dilsome work on a bridge near Atlanta. I was 
there two days. | cant state what I did next; | 
cant give the dates of other work that I did 
tL onthe west end, We put two new bottom 
cords in the How ‘Truss across the Maeki- 
naw river. | assisted fin building the Little Macki- 


naw bridge in IS7%: we were at work some time: we 
were a good while at it (he work was only partly 

though at the How truss when I was sent 
ti4 from there west to the Little Mackinaw. | 

was atterward sometimes on the east end. | 
worked several divs al bridge NO. 2) 1) the west 
end, and also on the Salt Creek bridge: put in sevVv- 

: 


eral cattlie-guards out there. [| did some work in 1879 


on the west end besides that that I have just enumer 


vl 


ated. There was only one gang on the west in 1879, 
of from 7 to 10 men. sometimes as high as 12. 

I don’t think | ean give the name, just now, of 
any other bridges that work was done on in 1879, 
but I think | did some work during that time, on 
every bridge on the west end. At one time I was 
sent over the bridge to surface it up, raising the 

cords and putting in new blocks. I think 
416 there were about 4 bridges OV the west end 

and about 10S on the east end. The bridge 
men got from 81.75 to SZ.D0 a day, averaged about S82. 

The wages would be about $45 a man, per 
117 month, counting 24 days to a month; that 

would make about 50900 a month for my gang 
of 10 men, ineluding myself; $500 a month would 
be a fair average, trom Ist of Apmil, ISSO, to the 

time Mr. Genis resigned: that would be about 
11S S6.000 a vear or SIZ.000 tor the two vears; 

about one-tourth of that was devoted to other 
work than bridges, leaving about 39.000 for bridge 

work and ecattle-guards for my gang. Consid- 
119 ering the amount of labor my gang put on 

the road, | still Sa} that the new matenials 
used would only require about one-fourth of their 
cost in labor to use them up. On repairs we used a 
great deal of old material that was not checked up. 
Some months. | would use nearly all old material: 
when Wwe took | piece of timber out ot a bridge we 
put it back in the same bridge and sometimes ¢ar- 
ried it some distance off and put it in another 
bridge, or another place. In saying that 20 per 
eent of the amount of material, shown in my kix- 
hibits. | would work up that material, | do not 
mean the old timber: that will cover the cost on 
new material. Sometimes we would move a piece 
of timber as much as three times. When we took 
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out of a bridge, it was no longer 
ie. Hurt mdr because it was no longer sound: 
as arule on the Midland, that after tak- 
ce of timber out of a bridge, because it 
be taken out, the same piece of timber 
put into the same bridge or some other 
ind material Timbers are usually 

Of a bridve, decaust they are unsound, 
\ good piece of pine timber will last 10 years, 
Wsed It oO} the Lilimos Midland irom S to 
vears It would outlast oak, Oak Ol the 
lana ib alll AVeTAYVR would last from H To 
AS a ener thin when We took a piece 
n since S74, 


' rr)si perce and nsec iT Over aval. \V oe 


—w « 


Ou i Psst. that had been 


s found a pieee rotten, and during ISSO 
i 


ve found oak timbers in the bridge that 
re decaved and had to be taken out. Some- 
we could not work it over again. We 

i very tew pieces of pine but what coule 
vorked over again. | can still tell what 
“new Timber since \pril Tie PSSO). hecause 
hlmoer as a venerai thing is eithe CiLps or 
hn new bridges entrrery, The old rlmber we 


repaired’ old. Dridges, Wwe pul nba hew plece 


, 47 } i. . ) : :, 
and worked the oid prece Taken out into od bridges: 


! } } yr | 
Lhe Tew Vy wself and the old pov itself 


state how many new bridges have been 


elv upon the west aivision since \pril, LSSU. 


nere fas Hveen Prooandly during that time ¢ 


bridges bpbullt, here has not been anv 


i ' | : ; 
. ; >} > 
dge built on the west end to exceed POO 


° ’ . . : 4 . sea lct 
t: betore that there were. | could not tell 
proportion Of new timber to oid that has 


since April Ist. ISSO: nor could | tell the 


WS 


proportion of new timber and old used on the east 
during the same time; I did not keep any account 
of the old timber: there has been more new timber 
nsec on the Pust end than old timber. There Was 
more old timber used (1) the west end than hew 
timber. I can’t state whether there was more old 
timber or new timber used since April. ISSO, taking 
the VW hole road together TI C labor Hecessary to use 
up old timber bri lore bears rreater proportion tothe 
amount of timber. when using old timber than when 

using new. | cant tell the exact amount: it 
127 Cost considerable ore, Sometimes would 
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tuke Two men and he rone Two days using up 
one piece: if would COST all O} if) per cent. more to 
use up old timber than new. To put in an old piece 
it would sometimes cost 510, while to put in the 
same new, If would not cost more than SS or S4: 
cant make an average of it When we took a piece 
of old timber out of a bridge, if it was a shert piece, 
and we had another piece of old timber long enough 
to take its place, we pul that in—that is, if we can 
pet any, OF have any to sult, Livery piece ot old 
timber did not have to be replaced by a new one, 
not where we had several bridges. In order to get 
our old timber to use, we had of course, in 
$24 the beginning. to use new timber to replace 
the old with. Of course there would be nore 
new timber than old used: | suppose it must inevit- 
ably he sf). 
430) | remember of a water tank built at Clear 
Creek. In Exhibit “DD” we have allowed 
$19.82. | think that is the value otf the new timber 
used in that tank. I cant tell what the labor costs: 
“Ome three or tour pieces in the Irame was 
$3 | new timber. | only measured the new tim- 
her. and can't tell the proportion between 
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it. The top is old timber. 


dea what the taking it down. 


transporting it and building it over again cost. 

In Exhibit 
tank 
ne ceiling Was putinin the waiting room 


| allow $20.66 for build- 
al 


“pp” 


work Paris for material 


track scale and 


\ 


0) Was repaired, 

put in at Paris which is not ineluded 
OL That Exhibit does not in- 
rosupply at Pans. L only speak of 


used In repairs 


‘ j > ; . »* nha j ,* P 
134 Paris the item speceiiied OnLy relates to 
, ; =. . 
iterial or timber used in the Paris depot: 
mal ri Ve yto do With Water tanks or turn- 
+ ; | i, 
(if ? ’ 
[35 he $454.99 allow tanks at Big Em- 
marras pr est IS StL Chie COst OT the 
rial if does hol bed Ltda] VV i measured 
P ) — , 
VWhatlh new thatberialt there were We} leasured 
bt the tub, but | do emember the size of it 
nor the num Of feet OF materia we Ih- 
‘ | i] 
eimded 1 OUllb @stilllate Cf TPOn and Hiowed 
37 S1or SIL | [don't knov 
Lj 2 i ()i ‘ ; > = i? it? mwriceyy aiiyv- 
tt) } ath) i} rive ij if } eit | (pr) Wo) F (pri the 
} , ' ; , 
bank. Phere Is an engine connected with the tank 
} . i + , 
but we did not menmde that tn our estimate. We 
i ' } he i ; + | , . } ; ; rye, 
mecinded the shed oF the engeimne nowever, he 
exstiare adoes no inciude the pipe running 
oS bhotne envine here isa tank at \reola hut 


. . 
it, Wes 


maLit it 


Nothing was done 
commenced 1 

1°34 PSS0) or Ss | 
\reola ldo. 


So%. in August or September, 


to the depot at Areola. They 
ie NPOOM-Corny house there In 
the platform was repaired at 
ot remember how much it cost. 
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(Examination by Mr. Burry.) 

During 1879, | was on both parts of the road and 
traveled over the whole work, working in one place 
and then in another. Immediately after April, LSSO, 
| had charge of the division from Decatur to Farring- 
ton. I had charge of all the men on that division 
except Martin who worked awhile at the Big Em- 
barrass bridge. [did not inelude the pile driving 

gang. | had charge of all the ordinary bridge 
141) men in that civision: such charge has contin- 

ued to the present time. | have been connect- 
14] ed with the eastern half from ISSO till now, 

and had nothing to do with.the western half 
of the road. 

There were trom 25 to 30> men employed on an 
average on the bridge department ineluding the 
foreman. About 1-5 of them was on the west divis- 
ion, In ISSO, and about 1-4 in ISSL. That ineludes 

the fenee gang. There were no more than 
142 =—s five menin it to my knowledge, usually about 

four. Leaving them out there would be from 
twenty to twenty-five menin my department. One 
fourth of our time was put on other business than 
bridges such as digging wells, pumping, building 

broom-corn houses and tank houses, putting 
445 in turn-tables at Paris and track scales, rais- 

ing the pits for the round house. The pile 
driver belonged to the COMpPAany, 

We had a larger force the last two years than we 
had the vear before: | guess as many again; there 
were twice as many the last two years as in 1879, 
leaving out the tence men. To keep the bridges 
up to their condition of repairs, as when Mr. Genis left 
them, we would use a very great deal of old timber 
trom the bridges, backward and forward. I don’t 


Yh) 


know what would be the proportion of old to new 

material to keep the bridge trusses and all the 

145 carpenter work on which | have been exam- 

ined, up tothe same condition. | did not Wish 

to be understood as saying that as much new mate- 

rial as old was used in the bridge department from 

\pril ISSO to ISS2. There was more time put In 

working the old material than the new ma- 

146 terial. The old material was reworked as high 

is three times, takiug it from pot LO point. 

The amount of $16,000shown on my exhibits shows 

the true amount of material furnished during the 

ime they cover, and [think 34,000 or $5,000 worth 
of labor would work that material up. 

brom the amount of Wives stated it would seen 


about S50.000 was expended in) 7) \ department in 


Pwo Veurs. Sb OOO or SMD Of that Wiis TO Use up 
} } ° : ry’ : | 7 } 
rhe new tLupmppoel ne tence van’ Was aiso Lib luded 


in it and the rest of the men were used in working 
up old material, that is three-fourths of it. That 

one-fourth time wus devoted to wrecking. 
14S Liven considering the figures shown as to the 

amount of labor used during the two years 
and rhe amount of new material, | still think the 
exhibits presented by me represent the true amount 


‘ 


of the new material put upon the road during that 


big kmbarrass bridge is 630 feet long including 
the trusses, and is about 48 feet above low 

1449 water mark. In my exhibits I do not inelude 
the enyine connected with the tanks. They 
belong to the master mechanic department. There 
was no tank built at Paris during the last two years 
and no repairs on it from the bridge department. 
Taking the work in my department as a whole it 


would about bold its own from April 1880 to April 
1882. ‘Taking the whole line the new work we put 
in would balance against the deterioration of 
450 old work. The condition was about the same 
except on the joint track. where it was better. 
from April 1879 to 1582, the condition of the 
whole road in my department remained about even. 
New work being put in would balance the deteriora- 
tion in the old work. 3-4 of the traveling 
451 of the men in my department going from 
place to place was done by hand car. I was 
over the whole east division two or three times a 
month; | went over the west division once in every 
three months on an average during the last three 
years. ‘Taking the railroad as a whole ineluding 
my department and the track department, including 
iron, ties, building, ete., taking the property as ; 
whole leaving out the rolling stock, it was in 
452 better condition in Apml ISSO, than it was in 
ISS2: the tracks and the buidings were. The 
condition of the whole road, including all the de- 
partments [ have just enumerated were better in 
1S79, than in 1882, taking the whole line through; 
that is my judgment about it. 

(A question is then asked the witness as to what 
was the comparative condition of the track on the 
road and the bridge department between April 
ISS2, and the present time. Which question is ob- 
jected to and objection sustained by the master.) 

(Examination by Mr. Crea.) 
453 | have stated that taking the road as the 
whole, its condition, as far as bridges and 
buildings were concerned, continued about even 
from April ISSO to April ISS2. ihe bridges, culverts 
and cattle guards, were in the same condition in 


Gy 


April 1882, that they were in 1879 and April 1880; 
the new work, that we put in balanced the 
ay t preciation ot the old, W hen we took timber 
out of an old bridge, we handled it until a time 
came for placing it in some other bridge, and the 
bridges through the whole line were substantially 
in the same condition, 
1b here was some new bridges built between 
April ISSO and \] | ISSZ none. however. over 
2) feet long. The longest was 196 and 1-2 feet on 
bridge lOO of the joint track big Embarrass bridge 
is about 630 teet long. It was not rebuilt between 
April ISSO and April [Ssz \ considerable portion 
of it was, however. The truss and the approach at 
the west end was built during that period. The 
truss is [30 teet long It was made entirely 
bos new. The approach is 175 feet. The track 
was not nas good condition tor trains to move 
over itin \pril ISSZ. as it was in ISSO, Wehad had 
avery wet winter and a vreut Many trams running, 
and they had hamme red the track cl COOK deal and 
worn the iron. ‘The winter of ISS] and ISS? was a 
wet winter. Over the low track of country be- 
tween Decatur and Paris where the ground was wet 
ane SOOTT where the ralis Were fastened We beat the 
track down into the mud and damaged them. 
| know there was some new tron laid on the 
track between Decatur and Farrington hetween 


| 


\pril ISSO and April [SS2, but | do not know of ties 


i , 


laid during that time. There were some iron laid 
during IS¢@%. some of it west of Lrcola and some 
west of Farrington: the number of miles | ean not 
ln saying the track was not in as good con- 
lition in April ISS2 as in ISSO, | mean it was not as 


} 


= } - 1 > 
rood in quanity Ol ralis and ties as there were more 


AS 


ee EI IE ee 


99 


miles of rails worn out and ties going down. I don't 
remember the number of miles of iron put in in 1880 
and 1881, nor the number of ties. In passing 
461 over itin that time I noticed the iron in there 
but never made a-special examination at any 
time with a view of seeing its exact condition. 
(Examination by Mr. Burry.) 
[ had charge of all the labor in building tanks in 
my department. In saying that the bridges during 
the time spoken of were about the same con- 
462 ~=dition, | mean that taking it as a whole all 
along the line, they were in about the same 
condition. Considering my department from ISSO, 
to June, LSS], | should Say that the bridges held 
about their own, the building and tanks were going 
down, stock pens and stock sheds were going down, 
the road department was not as good in gen- 
463 ~=eral in ISS], as it was in ISSO, | don’t think. 
(Examination by Mr. Crea.) 
| don’t know the number of miles of new iron 
Mr. Genis laid down in ISSO. | know he laid down 
some ties, | say the general condition of the road 
department was not as good in June, ISS], as it was 
in April, ISSO, because the wear of the old iron was 
greater than the improvement to the road from the 
new iron that was put in. 
464 In 1879, the greater part of the iron was old 
and nearly worn out, when | first went on the 
road in 1879, the iron was pretty well worn out, and 
the ties decayed on the west division, and the 
ties needed replaciug very much. The labor re- 
quired to work new material in my department is 
about 20 to 25 per cent, of the new material. [can’t 
tell the proportionate value of labor to old 


bh 


[00 


165 material, however. We had to move abouta 
rreat deal. It is not like going to a bridge 
and working in new material at one place. It 
costs a great deal more know Lo work up old mMma- 
terial. If I stated it costs three times as much, | 
was mistaken. I can not tell the proportion. It 1s 
considerably greater than new material. 
Ebb ‘neve kept my account of it, 
(Examination ~y Mr. Burry.) 
Three or four times as much labor was put on 


old material as on new. 
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EXHIBIT A, 


Inuryoris Mrptanp Rartway Co. 


ROAD DEPARTMENT. 
Supplies furnished and iabor performed from June 
1, ISS], to March 31, 1ISs2: 


Supplies on hand on road de- 
partment on June 1, ISS1, as 


per voucher No. @351...... $20,341 65 
Supphes furnished during 
PONG, TOOE 5 oo cnc ewntemenn $ 1,626 20 


Pay rolls for month June, ISSL 8,505 4) 
Total tor June, ISS], as per 


youoner NG. (GGL... scssues 9,931 61 
Supplies furnished during 
A 26,974 41 


Pav rolls for month July, ISS] 7,459 06 
Total tor July, ISS], as per 


voucmer No. (OSU. ..ccceces 34.463 47 
Supplies furnished during Au- 
"ee LO,S95 58 
Pay rolls for month August, 
ER ere 6,646 36 
Total for August, as _ per 
voucher No. 7800.......... 17,541 94 
Supplies furnished during Sep- 
ORR, . BOE occa. csncnee 2.664 O03 
Pay rolls for month Septem- 
oe ee 9,080 76 
Total for month September, 
ISS1, as per voucher No, S065 11,744 79 
Supplies furnished during Oc- 
ce ooo 0ceheue 8,772 64 


eT 


Total for month October. as 


per voucher No. 8233...... 19,506 70 
Supplies furnished during No- 

PR as oo hows cewess 3,¢21 48 
Pay rolls for month Novem- 

Se kesh andanews 10,468 28 
Total for inonth November, as 

per voucher No. 8477...... 14,189 76 


Supplies furnished during 

month of December, ISSL.. 5,309 32 
Pay rolls for December, ISS]. 9,827 24 
Total for month December, as 


per voucher No. SSId...... 15,136 56 
Supplies furnished  durig 
month January, ISS2Z...... 6.954 42 
Pay rolls for month January, 
EOE ee Ferree 10,303 15 
Total for month January, as 
per voucher No. 9122...... 17,307 55 
Supphes furnished during 
month February, See 6,793 71 
Pay rolls for month February, 
(OOM. cncnkuneeuceieeou. 5,955 89 
Total for month February, as 
per voucher No, 9197 ...... 15,779 60 
Supphes furnished during 
month Mareh, I882........ 3,544 82 
Pay rolls tor month March, 
SO ve euseddennde 2 9,012 71 
Total for month March, as per 
° youcmer NO. GOGO. .cccccces 8.857 5é 
Sinisa ck ee ...-9154,801 16 


EXHIBIT B. 
[nurvors Miotanp Raitway Co, 
Expenses incurred by the road department which do 
not belong to improvement of the property, from 
Pay rolls for October, 1581... 10,734 06 


278 


June a Sl. to March Ol. 82. 
June, 1ISS1- Voucher No. 7.38]. 
a eS 


rer aac 31 50 
45 00 


July, 81; Voucher No. 7,520. 


ets I ire Se vee scene nl $ 73 16 
F rt. wt ds oh eins 6s 0 camenetau. 323 75 
RI ind wneentuceuuns 35 36 
ee cv eweweacn 45 OO 


Auqust, AS]: Lome hye , No. 4500. 


NC a be vee we née cee $ 7455 
PE nc con cspeahennne’ 279 70 
Ser re ee 
Ss SUNN . <0 ce cevavscenn 45 00 
PP 


Sept., yo ] Ms | ouche a No. ~ ODD. 


dé des cunenane $112 25 
I'rt. PT ule Val bae deme Cee 261 S7 
eee 45 00 
i Pre ee 


(ct,., "'S7]: Vouchs }° No. S 230. 
ee ect Lae 
I 'rt. | ies wid oe wean 169 24 
PE, COE neh ccetscciéaveeeeas 1.o7¢3 29 
ee WING 6 6 oo one denn 45 00 


ee a et Sm 


$683 03 


913 56 


1.530 85 


$3,604 21 


1,900 3 
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Nov.. S]1: Voucher No. S477. 


De: baie eee eneee ee wae 69) 60 
OO WEEERIION og é ccc nccoccces Ly OO 
——— 6646S 
Dec., "81; Voucher No. SS75, 
a a: S 142 10 
ren) ce ieeeee ees 213 12 
RO ON is ee L316 15 
EEUEO WHEGRMNOM., 66 ben's eo ee 1 OO 
1.716 37 
hai S/ Loucher No. 9.72? 
See, CHE oddest ae: S 145 36 
Pe i ee ee 219 36 
Miscel, exp. .. 49 YO 
EROMIN SN i Ft beens (UO OU 
OED WHis kbs oc oes 1) OO 


2.529 67 


ia hy. ‘S?: bone he) No. 9197, 


Pee GU i is ® 125 50 
ee Se ISS 25 
SO 1.186 08 
a 45 OO 


7 : — 1.54483 


Mar I ‘SY: Lame he) No. DY 0. 


ig elunnian > Jb 66 
I'rt. oe 193 34 
IEE SO 00 
DYIGMO WALCRIMON......cccccccccecs 45 00 


— 41500 


iameneneeneneetig aS 


ene ae sini ; $12.675 10 


98h) 
EXHIBIT O., 


[rurnors Mrptanp Rartway Co. 


ROAD DEPARTMENT, 


Balanee due for supplies on April 4th, 1882 
Voucher SSOS, Piling.......... S$ 709 41 
24 S301. Pine timber..... S 45 60 
<< 00lltiC S 62 
Sj2 7, ee lO 10 
SO40, ~: ee bs 
SULO, 44 peg aor 487 77 94 
8902, Fence posts...... 20 48 
eeu aeeus S3 60 
See Molts...... aes 3 33 
- BOIS. BHOVEIS........0.8 woue 
* Spikes and nuts.. 925 00 
say - en ae 5 A 
06 <i (ité«C S6 23 653 32 
Sie Lasmmoer..........eane a 
SSZo . ays a cen 
GOO 9 rer 162 O2 
9282 . ere 30529 1061 15 
ae 25 UO 
I 4 06 
OO $54 75 
eee eu 150) OO 454 75 
S91, Crossimgs.......0. 190 00 
ws nn  eaee 1SO 00 
” 0 EP ee i938 
[nd’ps Rolling Mills 
Open ACCL....... S21 O06 
716 O04 
1537 10 
™ ice cowt 80 30 


251 
Brot. forward..... 4.142 Sd 
Voucher 8932, Ties, Lumber..... 27ie 36 
s eeu, memarees..... «... 2a 
S14. : 00 7D 24 70 
4] | 1 Fence Posts. oa 33) HY 
ee 32 8S 
9146, Bridge Thes....... 7 96 40) 44 
SS53. Lumber.... 74 46 
G10 gi Ed mene NS 73 2] 10 67 
SSH. Fence rPosts.. SS 
SS26. Bolts. | 47 16 
S62). w nce Posts (1) 64 
ee en ee WY 36H IPO OO 
9116. Tes sy ee 
9147. IS St) 
63}. 132 60 lol 40 
he ib OO 
S5OHS. 3) PH 
Sho, Rail Fence 55 OS 
2 a 4 75 
ae 1/2 26 
11. 30) 45 994 49 
$7.S9S 47 
TOTAT VOUCHERS NOT PAID. 


sills pavable vlven In account ot 
toad supplies and not paid 
Buck & Co.... .$ 9383 17 
Crerar, Adams & Co,, 2,051 62 
P&S 


ear 


aounls US ToOle- 


~ 


Voucher 
No. 
* $230, Machine 
shop aecets 247 39 
“ $299, Transpor- 


tation... so 45 
* $301, Machine 
shops dle YY 
° Sou. nis > la 
‘6 8436. ‘6 ‘6 lO 50 
** $456, Transp. de- 
eee W) 


* $674, Machine 
shops 576 71—$1,433 26—$ 598 36 


A NS 


J. Elliot.... 938 1) 
lowa Barb 

WOM nce 1.000 00 
Morrowé& | 

Pearson. .. 1,410 45 


Morrow « 


Pearson. . 476 00 
Soper-& Pond 108 97 
Staples« 

Hemter.. 192 82 
(. Trucher.. | 3.008 20 


G.W. White 47 76 
9.713 93 
Det + oa cvecseeseteenns $17,612 40 
EXHIBIT D. 
Inuinors Miptanp Rar~pway ComPAany. 


Balance due on pay-rolls of road department for 
track and bridge repuirs: 


ow... | ————— 2 
January, 1852....... eer 8,443 86 
Poereery, Toomes...... TTT ,”:DhlUC ee 1,746 70 


en ee ee cecbueucut 4.19601 


me sate 


_ a ne O 


December, ISS1, bill against 
January, 
i OE. cree ee 


March, 


ry’ | 
otal. 


ISS2 


Siete. 
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EXHIBIT E, 


YY & Ba Bien £2 2 2S 2S eS S 


them .$134 84 


Expenses of joint track charged by the P. D. & E. 
Railway to Illinois Midland Railway and paid for: 


76S 2] 
3.0945 37 


613 60 


S4 930 18 


ULMOUS “JUIUIDJBIQ 


J 
i> 


LIGIHXG 


“*) 


‘ISST ‘] oun Woody prot oy} UO syusueyyog 


So mad 


‘Opis MUU PUB TTS ° til iy wo SPUGULLOF Jog 


‘H LIGiIHxa 


Ys 


EXHIBIT MM, 
Tota! as per Kixhibit ie i a S$1S4.S0] 16 


De COGS) OF Te Shc. 6c newsennennne 12.675 LO 
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‘exhibit Q” isa copv of an agreement of Oct. 
At I 1s YY hetyween Waring brothers, of the hinst part, 
Delos W. Minsh: L, party of the second part, It 


Brothers had contraeted to 


irchase from the Erie Car Works two hundred 


,' 
LL. 5 
OSS 


box freight cars for delivery in November, 1879, and 
had entered into a contract with Gens, Receiver, for 
the sale of the ears to the lieceiver, and that the 
heceiver was to issue to Waring Brothers his cer- 
tificates therefor, payable in monthlv installments 
in thirtv-six months: and that the United States 
(‘ourt had authorized the Reeeiver to enter into 
such contracts and issue certificates, and a COP ot 
the contract with the Receiver is attached as an 
\ ribut. ana that \\ uring brothers are desirous ot 
<elling part of the Receivers to Minshall, and that 
\Mlinshall had a a 4 

I irst lt is theretore agreed that Minshall shall 


take certificates to the amount of seventy-six thou- 


reed to take part ot it. ¢ 


sand eight hundred and sixty-four dollars and sixty- 
seven Cents, and pay Tine tv-tour eight-tenths dollars 
on the dollar theretor, the sum to be paid being 
seventy-two thousand tour hundred 

Second—That said sum is to be paid to Waring 
Brothers in cash. 

‘hird—That Waring Brothers shall indorse the 


eertineates, 

Fourth—That if Warine Brothers at anv time 
desire to repurehase the certificates, they are to 
vive thirtv davs notice of their intention to do so, 
and then prin \ the amount of the certificates in full 
for them, and that Minshall shall thereupon re 
indorse the certifieates back. 


hitth—Waring Brotl shall assign all their reht 
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and interest uncer ft = 4 itraet to the liecelver. its 
far as fhe same } rtulns to the certificates of} \in- 
shall. ane acvree, Ih Ca (>| detault My the leeceiver, 
they will proceed to « ree the contract and get 
poss SStoOr OF Th CATs, © Will Pret \ the amount of the 
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we five. shall not oe prosecuted until 


ny have recerved SIXTB\ per ce nt. ot the 


held for him, whereupon they may be 


WARING BROTHERS. 
By L. Gents, their Attorney in Fact. 
DELOS W. MINSHALL. 


t with the Innumvors Miptanp RAILWAY. 


L.. GQ ENIS, Receiver. 
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EMRE Ce $91,217.31 
Decatur. June 26. ’S2. 
K. & O. E. W. F. Smira. 
Auditor, 
EXHIBIT R. 2. 
Terre Haute, Inp., July 27, 1882. 
EARNINGS BY GREAT EASTERN LINE CARS. 
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EXHIBIT T. 
W arine Bros. 
In Interest account with the Illinois Midland 


Railway. 
L. Gents, Receiver. 
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Extract from bills payable account showing all accept- 
ances issued and paid to Messrs. Waring Brothers: 
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EXHIBIT W, 
Receiver’s Certificate held by Messrs. Waring Bros. 


and purchased trom others. 
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EXHIBIT Y, 

“Exhibit Y” is a schedule of all the different 
parts of the right of way of the Illinois Midland 
Railway in the name of any of the Waring Brothers 
or of L. Genis, and gives a description of each piece 
so acquired, to whom it was deeded, any assignment 
made of it, and whether or not it is recorded, and 
the amount paid therefor, and shows much of the 
right of way to have been taken in the name of the 
Illinois Midland Railway Company, and assigned to 
Charles Waring. It also shows that many deeds to 
the right of way were taken in the name of Charles 
Waring direct, and that some were taken in the 
name of the Paris & Terre Haute Road, Louis Gents 
and the Paris & Decatur Railroad Company, and the 
dates of acquiring it ran from August 16, 1876, to 
September, IS¢5, except one piece, which was ac- 
quired April 10, 157%, 


EXHIBIT Z. 
Terre Havre, Ind., July 8, 1876. 
E. Kine, Esq., President Union Trust Co., New York 
City. 

Dear Sir—Messrs. Albert Grant and Waring 
Brothers, of London, England, are the owners of 
very nearly all the first mortgage bonds of the Illi- 
nois Midland Railway Company, Illinois, and of the 
first mortgage bonds issued by the Paris & Decatur 
and Paris & Terre Haute Railroad Companies, the 
two latter companies being now part of the railway 
organization known as the Illinois Midland Railway 
Company. 

A Receiver has been appointed by a State Court 
of Illinois, on the application of some judgment 
creditors, whose claims are subordinate to the hen 


of said bonds, Mr. Hervey, late President of said 
organization, as a stockholder, joining in the bill 
for Receiver as a party complainant, 

It is very necessary for the protection of the in- 
terests of the bondholders that the cause in which 
said Receiver was appointed should be removed to 
the Federal Court tor the Southern Distriet of I[lh- 


nois. The railway is not properly managed under 


the control of the present Receiver, he not being a 
practical raiwa) ban. and not having called to his 
aul Persols skilled in raiiway manavement, A 
change of Receivers should pe made on the removal 
of the cause to the ke dera| (Court, The railway has 
increased its indebtedness about 50,000, for ordi- 
nary CXpelises aione, since the appointment of the 
present hecerve is 

The bondholders above mentioned ana others aire 
proceedings ta foreclose cLs 


desirous of commeneme 


SOO as suid cause ean be removed to the l‘ederal 
Court. Inno other way than by removal and tore- 
closure can their interests be protected, 

have theretore to re quest that you, as Trustee, 
will consent to become a party to said cause in 
order to facilitate said removal, and the foreclosure 
of suid bonds or such bonds as you are interested in 
as trustee. 

\ll expenses of your connection with said pro- 
eeedings will be paid Hy said Messrs, Albert (;rant 
and Waring Brothers, and you shall be held wholly 
harmiess as against all costs and charges for which 
you may become 1n dhy Was hable by your connec- 
tion with said proceedings as above indicated, 

Yours truly, L. GENIS, 
Attorney in Fact ot Messrs. Albert Grant and War- 
ing Brothers. 


EXHIBIT AA, 
FARRINGTON TO PARIS. 
ISS”, August 15, 
Inventory of bridge material delivered to the 
Illinois Midland, commencing April 1, ISSO, and 
ending Mareh 31, 1SS2: 
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EXHIBIT BB, 


$2,163 98 


[ru1nois Miptanp Rattway ComPANY. 


Estimate of bridge timber furnished for line be- 
tween Decatur and Peoria, commencing April 1, 
ISSO, and.ending Mareh 351. S52: 
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: ’ om 


? : ' 
It OuK [? ink 


tt Ivxlv }) ne’ i}) 


ft plank in platt 
ft (x15 pine 
fence posts, 

it plank in piati 
vik pl ink, Wi 
ft oak plank, 

ft oxi—l14, guard 
ft pine, 7xl6—2- 
ft oak thes... 

ft «ak plank 

ft oak ties 

ft oak plank in \ 


’ 


JOINT TRACK BI 


tt 7x16—2Zs pine 
tt oak caps 

ft piling, 12's 
holt» 

ft oak 


New bridge top, 2 


ft piling... 

tt oak caps 

ft piling 

ft piling.... 

One new bridge, | 
tt mling, IXc pet 
ft 5x10, Is 

ft oak braces.... 
ft oak braces... 
bolts, o10 Ibs. 


Pm 


**e @ @# 
“eee 


TEEN HENRY CITY AND DECATUR. 


evga? 
ee? 7 


“ee @ @ 


xh 6S 
4 50 
» 14 
8 74 
hilt SO 
146 19 
- in) 
") OO) 
+ 
y OD 
» 60 


tf) (tH? 
>» ra) 
t OF 
‘3 Sas 
2 WD 
2» 
f, 4) 
13 48 
17 oo 


72 
7 (H> 
ye (n> 
9 SI 
7 SO 
") (MD 
> 68 
11s io 
") iM) 


76 ft bridge top. mew........ oven dkeapeewehekechs cone ae ae 
ee eS Ns os onesie bones tunes oe endns vebeneunnees “. 
44 ft new bridge top...... | (scbvdunkebecetunioun oF 20 
252 fi piling..... ne fdesons s eanoesedeenienenootenn 31 90 
DE Oe ee so cu beéucess cancers seventies caeut re 


Decatur Ill., 9-"82 1,295 93 
EXHIB’! DD. 
Terre Haute AND PEORIA. 
Valuation on Buildings and Tank House from April 


1. ISSO. to March 31, ISS2. 
Reps. on depot at Farrington it a OO 


DEPOT OAKLAND. 


420 iI oak plank ae< , , eer. Se 1] 92 
0) lbs. mals ; . cee hee 1 op 
64% tt boards, tank at Clear Creek, East Paris.... sehchune | ee 
ie fl aa cal a a a A a a § &6 


TANK HOUSE, BIG EMBARISS., 
540 ft oak timber, $16 per M , wee aaa SS 64 
Tin tt stock boards, > a per Vi : : pe eeeeeseneseons 21 60 
SO pieces batten, l'oc per foot.. a ceaw | 


“00 ft common lumber Se a ae 14 40 


150 Ibs 10e nals. ; iv euewes ~eceanekn (ane 
tub and hoops . ; ju naee chs decane Ge 

coos neck and spout : : ' TETETETELELT TES 20 OO 

4000 shingles, $250 per M 7 - | cienecenka. ae 
one window cuenatew pc weno ables aiedebes aovuu 1 7 

one strap hinge | | sos’ sews wach ebeneedass 10 


BROOM CORN HOUSE, ARCOLA, 


1288 ft stack boards Os eee 060606 640s 0664 0686 0466 00860 KOE 23 OS 

468 {ft fencing 7 © 

, 1 it n Iii . , ‘ > @@e60 scoeeseseeeeeoeaenee0ece ‘ ow 

I i ee a 21 60 

720 ft flooring ee Sa i ee 14 40) 

10,000 shingles, $2.90 per M ial eal el a ek a 25 OO 
1 >) ‘ 

DE CN BING ss 6 ov b's ene ones deen ckcewer nneeens a. ae 


Sth 


100 Ibs. 10e nails..... ei ceebe beanies ae eee 4 00 
60 ibs. 4c nails..... 9000 6ee6 0056006000008 coetkeenene. 
1200 ft battons...... cis rr rr 
Yiwu tt oak plank . ‘eens es , tenwe awe b00e6eee canes 32 00 


Goo We FOB sc cocecs: pesenéund eeeen TTT eT ro 6 40 


6 Oft oak plank, depot A be seatewe as beneanner 4 60 
@) Ibs. 50c nails.... - ce 3 00 
lank and hose, and pump house at Arthon meme 3 R4 
Section house at Henry City, 16x02, one story............ ey) OO 
Se, de ec ohana dense ubeetenee NM 0O 

reps. on coal honse, Henry City ie ten blew 5 00 

H10 tt plank oak freight house and walk at Decatur.......... tin 
1912 ft ceiling depot, Decatur, 2e per foot a Re a eo 


ae a iy tein We ie ee tl a i cdl i ' § OO 


xx 61) 
yi 70 
4-4 99 
oSy 69 


$1,850 98 
EXHIBIT EE. 
Inventory of Bridge and Building Material on hand 
and not in use April 4th, ISs2. 


From FARRINGTON TO FARMDALI 
$16 per M 
Se ci dodsdwenes was Ho 


| mt Ike, per ft 2 26 
~ '* . . : . . — 


| prient © pling, < 


_ PIeces f*xs “s LO. A VAL tt 


1] pieces wits y. «beep TT 


<> 


25.10 tt. 

20 ft. 
10 ft 
sheds ft 
1.470 ft 
7.645 ft. 


V20 tt 
‘Hi4 rt 
G30 ft 


4.4.6 ft. 


pine, 7x16, 25.510 ft. @ $20 per M 
oak, 250 ft. @ $16 per M 
oak, 1,580 ft 
oak, °5,926 ft 
oak, 7x8-9, 1.470 ft 

pine, @x16-28, 7.645 ft 
pine, 3x10, 720 tt. (@ $20 per M 


#16 per M 
Sih [hr eS 
#16 per M 


)) per Vi. 


pine fencing, “04 tt. @ $14 per M 

Hoa Back 
oak timber, 650 ft ee MP Baa cs cues ox 
pine, 12x12, 4,776 ft. @ $20 per M........ 


pine, 1,256 ft $20 per M. 


“ee e002 


06 YO 
4 (> 
Pe) tp 


AH > 


12 YO 
14 40 
12 66 


2 
29 12 


has e Ha ve a 
aa iol: Bt: MSD aI tr: ices is ccenpcealbiianemiacsitn 
* 
; 
7, &y 
trae ae 4 
" . 
Vi £ _ 
_ , c> 7 
972 ft. Oak, 972 rt ' ) pe! Ml . 
7 be T+) > ++ ae “ . 
16 ft. pine, 12x12, 216 “) per M 
) ) 4 | 
, (p74 Tt ) Kk. 4 I 16H p vi 
iJ 
a» t } ‘ _*F } 
2613 fi. pine, 7x16-28, 2,615 ft $20 per M 
4 »4 "] te - if \1 
2 pa | ‘ Mh. ; é  s } ; 
"7 \ ad , 4 ~~ "7i) ¥ 
tya TT li ‘Xi Ae ak t M 
ee. ) \ 
p <8 ‘ } , i ~ , 1) \| seeec 
»% » Tas 
; j ; : | t, TT m™ jt pret , 
. ‘ "7 ‘| 4 = 1s \] 
i r i ‘ : 
Te 11 
we, i ’ , | ~ 7? -i+ | +] 
\ 
¥ : 
ar ri ' 1 ire t ‘ M 
' “? 17 
” ~ i ' “ ~ ‘i 
i 
’ 
, 
1.242 ft. pine, 12x12, 1,242 : M 
5 
; ~ ; 
' 
i ; 
’ 7 
j ' ’ q mit i 
‘ \] 
1° hu ; mil ‘ F ™ ~ + i 
| ij 7 ~ 
; rn ’ , ; . 
i” ’ ‘7? 
, 
, ff 2] \l 
lL. lob ft 
1 L¢ | ~ ry) \| 
met A ae | rf ~ ' \ 
‘ ' ) { | 
| , 4 1) | =i 4 \ 
‘ ‘ 
?*? : 
I 
IS ARBRE] 

‘ « ‘ x i4 ' sfb.» Tf mi] \I 
, — me nm Bee. ) } ' | 
, > & } Y} sXit i 4-) ’ 7~ ' }) | \ 

{AKI ‘ T) 
t . ' 
‘ ” ’ 
if i if 4-1 7 » ea 1) \| 
‘ > MmAls . re} 
) ) i, 
pie ‘ } VW is "4 '\ 4 1) | it) 
— ) 44 . oi) ey ‘ | ‘ + 
4 t }) i i? iP v4 | } 
’ , 4 | 
% 481 ft. oak, 8,481 ft S16 per M 
> . 
NH) Tf pl ne 1) TT a? per tT 
+) ‘wwii? ? ? ] r 4 inn 7? * | ; 1) \| 
393 ft timber, 393 ¢ £16 per M 


‘¢ 
y % 
a 
8 
ARCOLA. 
392 ft. oak timber, 322 ft. @ $16 per M........ peeve: ee 


CHESTERVILLE. 
os4 ft. oak timber, 584 ft Deel Bhcced cose so0sed bees 614 
S,122 ft. pine; 716-23, 8,122 ft. @ $20 por M..... cece cece 162 44 
546 ft. ouk. 46 ai , >| i H \ .»- > = © >» * *. © ee a ee oe 5 ‘4 
969 ft. piling, 969 ft Sk, Ss chee cane seneeuawer 174 42 


2 OOO ft. oak plank. 2.000 ft. £16 per M 20 HO 
44 fi ( iK plank, 44 it > | per 1) eeeeeee oe » WW) 


141 ft. pine, 141 ft ee WE: udu ened sbcn ciubsuteveuie 2 82 


MH Tt. oak fi Lip) Sify \} f 41) 

LK PF ¢t } 
OU it DiankK, JOU T ~ i lL’) 

\IRTE HAL 

790 ft. oak, 7x9-9, 79 $1 Ml 12 O4 
HERVEY CITY 

> (nw) tt pil > iM) ft < \i bi) tM) 

1 HM ft K plank, | < 1) \i 16h OO 

Ley) ft. OUR plank it | * | 1) \l , — oe S ol 

1) ro FARMDALI 
2,000 ft. pine lumber, 2,000 ft. @ $20 per M.... 2... .. 00 ees ho) 
1,000 ft. oak plank, 1,000 ft. @ $16 per M.... 16.00 


From Decatur To FARMDALI 


: 


24.495 ft. pine stringers 4.4%) fi $20 pe _ ee pecaecs 4x0 8) 


19,598 ft. oak timber, 19,598 f Sane Wir Ui obs dcckceedeeu 315 57 
3,000 ft. beech, 5,000 ft. @ B16 per Mo... ce cece cece eees LL 
+) pieces piling, Wynsville, 780 ft a 
904 Ibs. Br. bolts, 904 Ib UOT EP. cewedecsenctens 49 20 
20) Ibs. boat spikes, 200 lbs. dc. per Ib.... neces SW 


$4,607 58 


EXHIBIT 00, 
Exhibit of Reports ot Road Department from June, 
ISS1, to March, 1882, inclusive by months, under ! 
respective heads shown thereon. 


Months. Distribution. Labo: Material. 
[AS]. PASSENGEK TRAIN EXPENSES. 
hun W r suppl iat 6 0049 
hu ee a a ta ia il i co io 16 
\ug | I em he eyecare rms sire yap yen (4 
Sept 112 23 | 
Oct a ee 112 81 | 
‘ Ae epee nah canon pees wae eh Me 61 30 
[de Or ee 142 10 i 
Iss 
ian. a. : :. aie vee eed maha ae ae 140 56 ' 
k —~ ”’e ee wb Oe ee ee 2668 One eee 1?) 4) i 
\I a eheee teed . i) ty 
Lota ~ : S 9-4 46 
[ss] FRI \IN EXPENSES, 
: Water su) $ 471 96 a 
} On ey ae \ 
te . 
\ ale tal 219 
. »,?7 Te a 1 “4 
i I te lia aa a 16% 24 | 
‘ ‘ 4] 4 { 
. NS i ee "215 12 ' 
Kehoe ceeds 219 56 
sais es eae eae TSS 25 
ae, “aa eles ee marae rere ly nee Wasa eat SM 1%} 34 
a $2561 79 
> —— 


MAINTENANCE OF BUILDINGS. 


Repau s O] 


*“e eee 
eee ee 


*e eee @ 


1881. 
June. 
July. 
Aug. 
| sept. 
(ict. 
| Nov. 


7 


Dec, 
ISS2. 
Jan. 
Feb. 
Mar. 


1LS&z, 
i Jan. 
-~,* a 
\ Feb, 
A 


1881, 
June. 
July. 
Aug. 
Sept. 
(ict, 
Nov. 
Dec, 

1X82, 
Jan. 
Feb. 
Mar. 


o*#eeeeeee 


*e @#e * 


*e © @e @ @ @ * 


‘eeeeeeeeseeeeee*#e @eeeeeeee 


Repairs of Water Works. 


MAINTENANC!I 


Repairs 


Repairs 


me. i ee 
rs et bk 
_: | Saale ‘ 
; 
re 5 ee ee 
do 
do nei , 
do. . 
eee en gm ee 
ERR Pea me mR OE 
OF BLILDINGS-—-CONTINUED 
of Round Houses 
i ee ee 
ih a ee 
. an 
MAINTENANCE OF WAY. 
ot Roadway 
mm: =. ewe emia 
ee me 
ee ie 
do 
eee ee ‘ 
a Me a ae I a ee i . 7 
cig. 
rr ee en 
do 


ee ee eee eeeeeeree#ee#ee#e 


,eeeeeeeeeeees#e 


~ 6265 84 727 68 
~ °6 AS Sol 27 
7 91 Is 7 
xh OV 18 45 
39 62 1835 9S 

40 SS 414 


I» 57 


10 61 


= 10000 
>? in) 


$ 12200 


econ me 


43.958 57 
189 9] 
A O68 OO 
5. 465 86 


4.596 45 
4.015 11 


‘> ; >»? 
i. ‘] she? 


eh) hi 


$1.24 11 


“Ww 


.$45.152 63 87,028 69 


i. he 
174) 
4134) 
210) + 
17 oO 
171 4) 


Lo) (y? 


, - 
O47 
>.) ) 
D a as 6 


cestinaaiites aa it RIN 5 oe 


Rep. and Renew. 


o* : “< : 
fully Ma ok Or) ee fone 112 26 
Aug Os. OS Se ae 6X lo 145 6 
Sept do. 53 22 271 31 
Oct Be ee A lla 127 00 208 47 
NOV eee re 14 94 1 2] 
Ly Bo a le , 46 80 Lo 9S 

[XRD 
main eee ee ee 106 5 114 23 
Feb. eee Meare ye ee LOO) 4 L4 67 
WE ccs tkeunens & 75969 £1,504 73 

MAINTENANCE OF WAY--CONTINUED 

188] 
lun ren ss ko os oe waa eee S122 45 87,016 22 
luly a >) ei ele eee eae eae ee bd od VIZ 66 
Lug do 2) de) 1.851 89 
ser a Pst OM) P45 O§8 
( bot «| “4 40) f Si) YE 
NOV W2 ord tél OS 
) a eee en ere rn 1.00) Sf OO 

IRR? 
Jan. LER See ag 8 gene ME EM Me ee Pe ey Is aT 152 74 
Feb. lo 1X2 68 oel YI 
a $ 771 20 $35,389 95 

MAINTENANCE OF WAY--'CONTINUED. 

[ss] 
lun Renewal of Ties % 66999 $2. 3929 80 
uals clo 287 OS S39 06 
Lug do 24 80 YOUS 2 
Sept Oe = ic isceeeenbaeee on . 67144 1,805 42 
Oct a ea es 13255 27 2 398 Ad 
No Ee ere gen “oi gomraprmmenepeNe ne: ayer g Faro 1.671 05 t115 80 
De ) 87295 2.502 75 

$82. 
. do 1,529 47 1,965 29 


>.294 Do 


a ete racer 


—_— A a 


$8,610 290 $20,520 $1 


—— i TT 


MAINTENANCE OF WAY--CONTINUED. 
Iss] 
camb. - Bopoion of Fondling, cc cccsncestssscsse @ cso? Cane 


July. me. > | peewee eee x 40 47 83 
Aug. mc ate: 10 00 6&5 
“et. iO. seeecauees seen bene SZ 7 ss 
et, do ere ONS A SE 18 00 - 
Nov. do 1aeecbues aaa 124 50 P39 36 
Dec. do 2 a IQ O7 
[Xxv 
Jan. Lo ; rs Oy) 195 81 


Total ..ccccccccccecscsescceee GEG GF mee 


June. Repairs of Bridg 1.46535 $1,509 34 
July I 1513 9] RO 17 
Aug. lo 1.095 34 1,845 22 
Sept lo 1,687 55 919 86 
Chet 1,498 Sj H62 72 
N ov. (oO ] La (2 4 24 
Die ij | " . J) 40 Th 

[sv 
lan 1.48 70 >, 42 as 
Fel dl Los? 91 S01 9O 
M uo 5 ae ree 
Lota $15,844 31 $11,397 83 

IR] 


lune. Repairs of Cuttle Guards............06. $l 3 ae 


\ug Hy of) 16 36 
Sept ul WH 2 > Oe 
(het aa re ee ny? 1] GO IR 


MAINTENANCE OF WAY--CONTINUED., 


NOV Repairs of Cattle Guards 56 6e@08666 OeeE 4 oO lI» 14 . 
Le oa pei eee 114 50 76 OS 
han do 176 I] 42 Sb 
Feb, do. ee lli 4 9242 


Total.. veceboen vebceesenn) BE aa 


— ea came s  ge ma 


MIS¢ 


a : poe 


REL ENY ee NT SMe NE 8 28s 9) 


RN SNR RN 


\Memorandum “ Exhibit B”’ is made 
up of items in this statement, as 


tollows: 


eu 


assenger train expenses—w $ 994 46 
2.61 79 
llaneous expens 
ems “Bin Sundry nts ) , 
‘ pridge v  eeeeeed ec 40 00 


10 mos. at $45.00, 


7.) =: 
SIZ? hyo LO 


MATERIAL. 


Passenger Train Ex) 


Freight 


MAINTENANCE 


yr 


Repairs of station HK 


vs Water V 
gen Round H 
MAINT 


Ties purchased 


s 


EXHIB 


March 31, 1SS2. 


VOUCHER, 


ae 
ole ° 
(ae 


NUMBER, 


.*_ © «© * ®*# 


._ *- * @ *& 


2 = a a 


2 a ae: SS 


Deiat 
696 84 3 727 68 
7 OS 1,234 Il 
1? OO Q7 13 
15,182 ¢ 2 028 69 
4 i #4 ] yh 42> 
771 20) = 35.389 9D 
mt LTC) ft) i) PO DI] —— 
i( ae “a ) 44 
Ih844 31 11,597 85 
i,t IS bo 407 16 
7. 79 15 
Wyant) 1 4° Si 
760 79 1842 5] 
| Ay? (b} O68 YH 
Lvlo a 245 VO 
+46 SU) ar 
», 185 458 
RAT 002 YL $86,444 85 
Sy O24] 
Ps +44 “.) i 7 _— 
L] ‘2 on hand 
.4 > Lf 
rr. 
, 
charged Road Dept. June 1, ISS1, to 
PRICE, 
baie t 
ob a OE OE eS. a 
4) za x = = 
‘ : 
OF sciae not paid 
+) oS 
o) —_ 
i Ga 


B20 
1872 Bi Be 
Se oes 231 Br. 
. oe cu. 
| ee ee 
ccc BOWER. oo: me -wseeus not paid. 
ai eer ae 
Jy) ae SE. oeick i ocak 
To a wi a ‘wsvens 
ee ot ae a satews 
S315 153 ge naae ogee 
L065 ot, a 
ee eS 
265 i senna 
a 2 , ea ar 
1163 st) 
245 es 
oo  _—_—_ 24 ee ee 
27 
io 4626  [ 
«ae ae re 
BOE)... MED @ wie a ks eee 
$646.... 1OO..... 2) «-+-,.mot paid, 
a ae | es 30) 
22 20 
| ee 1296 30 
) ee ae 
8932.... | 30 .not paid, 
292 i deans Ms 
- a 1S si 
SOlb ces 9167 35 
SDD... 295 
9145.... Sa IGS not paid. 
i wes 1S ate 
ee eas LO Br., ae - 
sé 


9147... 


ta 

om 
* 

om 


we 
) } ees | Se 4) 
lt) Is 
| 1420) ga ee 
Y() a a 
oa RS Ht) 
eo cea 
7 [a IS) 34) 
ae tere 
| SH ae. 
? | 1) 
9265 By i) 
ls) eer 
OOe4 O3517. a 
EXHIBIT QQ. 


Aggregate ot Rond 
ISSI, to May 31, ISSI. 


LABOR 


PASSENGER TRAIN EXPENSES, 
Water supply se eee ere d2l Sb 
FREIGHT TRAIN EXPENSES 


Water supply ee 
MAINTENANCE OF BUILDINGS, 


hepairs station buildings 


water stations...... 7S 35¢ 

round houses... Kis 1h is 
MAINTENANCE OF WAY, 

ot roudway. peccecene 20,279 16 

and renewals of tools. So SO 

joint track 2.001 28 

Renewals of iron... 651 64 

of £268.... 3.966 O4 


4.760 10 


Repairs | bridges. -en 
" of cattle guards pecoces 


Department Reports; 


Jan’y l, 


2.416 
1,110 
1.399 
11,478 
1,297 
1.932 


) 


MISCELLANEOUS EXPENSES, 
Wrecking expenses...-..... 1,751 46 27 40 
CONSTRUCTION, 


ccc “wee 4] 92 14 


BO I nc ccrececee . 71 90 

New road improvements. ... 14 6S 79 

New water stations........ 1285 75 3,142 32 
SUNDRY ACCOUNTS, 

Machine shops, &e......--. Do4 97 
cs vcee anaes abs 837.196 40 30.473 12 


emer ttm 


EXHIBIT RR, 

“Exhibit RR” isa blank form employed by Mr. 
Genis, as receiver, and the report ot labor performed 
and material used in the road department and gives 
a full and elaborate distribution ot the account un- 
der the various heads of maintenance, different sub- 
divisions of the road department and of construe- 
tion in the same department. 


EXHIBIT SS, 
Inuinois Miptanp RarLway. 
Carn ACCOUNTANT S OFFICE, } 
Decatur, Itt., Nov. 14, 1882. { 
STATEMENT OF OLD P. & D, Equipment. 


Engines— 
1 changed to 21, now in shop at Paris. 


2 changed to 22, now on passenger train. 
3 sold to W. B. Tuell. 

4 changed to 24, sold. 

) sold 


6 changed to 2”. blew up 
7 changed to 26, now in use on the road 
8 changed to 3, changed to 2}, and now in shop. 


9 changed to 27, now in use on the road. 
10 « nged to 2%, now in use on the road. 
ll changed te / win use onthe road, 
Bagvage | 
10 cl anced To NO | now inwuse on the road. 
il changed to No, 2, now in use on the road. 
Combination Cars-— 
21 changed io No, 30, now in use on the road, 
»” changed to No. 51, now in use on the road. 
Coach 
12 changed to No. 21. now in use on the road 
13 changed to No. 2Y. Paris shop Huilding, 
14 changed to No. 25, now in mtre road, 
LS changed No. 24, ne in yn the road 
16 changed to No. 2. now In 1 1 vac, 
Chair Ca 
City of Terre Haut iy tee Dole to T. P. & W 
City of Be by (ie Dole to T. P.& W 
Box | ved 1 Missouri: Car Company 
P.& D.101 changed to Cort. Line. 2404 changed to 1. M. 601 now in shop 
102 (‘uboose No. 1. changed to Caboose No. 11, now in use 
10s (ort. Line 2402, changed to Box 602, now in use. 
104 { nD00 NO a hanged tot iboose NO. 12. now in use 
l' (Cort. Line 2405, changed to Box 664, now in use 


10> (ay Ni 
LOY Cent. Line 240] 
110 2407 


2408 
O40 
1133 Turned over to Michig: 
tol. M 


OY (et 


115 (‘ent. Lane Y410 « 
116 (‘aboose No, 4 


11 Caboose No. 6. 
120 7. 
Flat Cars, low, P. & D.- 

\ inged to I. M. 41, now 
D 3 {2 

+ ‘ 13 

D) 14 ' 
> “ ™ 45 ' 


‘ PAY. gt 


changed to! 


yy. 
inged to 1. M. Box 667, in shop 
VM. Caboose ] 
changed to |. M. 


now in use 


' 
’ 


Box 662, now in use 


550, now in use 
655, now in use 
665, now in use 


in Car Worke Ss pt. ISs.. 
M. Box 604, 
M. Box 668. now in use 


(‘aboose 14 


IXZ>, changed to | 


ced to I. 


mith 


til inged tol. M. Box 605 ‘6 
bi Hoe ‘ 
** C‘ahoose 16 sé 

sé $6 *s 


17 in shop 


Flat (" irs hought of Miss uri (ar cs iy a 


P_& D. 1 changed to I. M. stock 526, now a flat in use. 


? ’ 

Fiat §« 

” “ ee ' oe. ‘‘in shop 

4 rv 1 8 529. a ** on use, 

" 7 

e ’ 
Flat Cars bought of C. & LS. Ry. > ts 


, ' is Flat. 
4 
; 

; 

~_ , 

Fa ; ee Lead. 
Lf ~ ;™* 
‘Pw j 
"ay pat) 
‘4 sé sé ‘ ‘4 41 


Vail and Baggage Car N. ©. bought at Cleveland. 
( hanged to Caboose o changed to |. M. Caboose lo. 


1. L. HARTWELL, 


EXHIBIT TT. 
Innrnois Mipianp Rattway Co, 
EARNINGS AND EXPENSES 
For the 11 months ending November 30th, 1S78. 


MONTII EARNINGS ELA PENSES PROFIT. LOSS, 


lanuar’ BS? Loot S19, 780.97 $1.96 15 ape 
rs irv. l-.a4 4 / eee SU SHON) 
\l | 1S. 784.4 1 40) 6 529.50 
\) 1G 252. 4786.7 (eis at: 
May O74. 75 | 948.87 1,874.12 
an 6544.49 19 TH GT ,Y%41 1S 
Jul “974 1) P01 24 127.19 
August 12.67 0 | 6,641.71 


Total _,.|$221.411 71 S250.87708 | .... $29 465.37 


a, 
pia* 


“Exhibit A” to Mr. Clokey’s testimony 1s a 
schedule of judgments obtained by Mr. Clokey as 


attorney for plaintiffs. It shows fifteen different 


plaintiffs, the judgment being against the Paris & 
Decatur obtained in the Cireuit and County Court 
of Macon County between August 26, IS/4, and 
October 17, 1S74, and aggregating $3,275.47. Also 
a schedule of judgments obtained by Mr, Clokey or 
other attorneys and now represented by Mr, Clokey, 
showing about seventeen different plaintiffs, the 
judgments being mostly agai: stthe Paris & Decatur, 
dated during 1875 and IS74, and = aggregating 
SB? O70 49. 

“Exhibit B’ to Mr. Clokey’s testimony 1s a 
=<chedule of judgments obtained by Mr. Clokey and 
others as plaintiffs attorneys during the years LS?@o, 
IsS76. IS77 and IS7S. showing about thirty different 


| i 


plaintiffs, the judyments being mostly against the 


Ilinois Midland and the Paris & Decatur Roads, 
and aggregating S825,255.77¢; also a schedule of judg- 
ments obtained 1h \ Vir ‘ lokey nid others Wn Is7%. 
showing three judgments obtained in the Macon 
County Cireuit Courts, and agyvregating S70.314.01, 
The Exhibit states that many other judgments ob- 
tained by other attorneys are now represented by 


Mr. Clokey. 
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SCHEDULE PRODUCED ON THE EXAMINATION, BUT 
NOT MADE EXHIBITS: 
First NaTIonAL Bank, Terre Havre, 
In loan account with the Illinois Midland Railway. 
L. GENIS. Receiver: 


Jan. 28. To eas > At « thet f By Cash : Sic) Op 
lo balance at " N ' . lo oo UO 
Ry W. I - insfer 

1) . ie 
bint (mM) J oO 

kerb) Lime 
Feb. 2. By cash ae. 6 
2.7 400 00 $57,400 OO 
Apl Ry bal. due Ist N'] B’k...84.900 


, 


bh. & O. EB. 
Decatur, ILi., Sept. 21, ISS2. 
W. F. SMITH, Auditor, 
~ Warina BROTHERS, 
In account with Illinois Midland Railway, 
L. GENIS, Receiver. 
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January sia 9g 
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unt to } irst National Bank see 2 GOO) 
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SUE ecs Kéccenenesss 10 22 
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WARING BROTHERS, 
In account with Illinois Midland Railway. 


L. GENIS. Receiver. 
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Classified statements of Road Masters’ reports of 
supplies received for months of February, March, 
April and May, ISSIL: 
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Statement of supplies received trom June 1, ISSI, 
to March 51, ISS2,. per Road Department reports: 
hand June 1, ISS], statement A en oe ® 20,541 65 
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CIRCUIT COURT OF THE UNITED STATES 


ROBERT G. HERVEY et al. 


ILLINOIS MIDLAND RAILWAY COMPANY et al.. 
CONSOLIDATED WITH OTHER SUITS. | 


(oP NION JUSTICI HARI AN. 


February 238. 1884. 


9? 


4 


{ nion Trust Lak of Ne Lh Yor Vs. Paris and Decatur 


Railroad Company, ete.; 


{ nion Trust C'o. of Neu Vork Vs, Paris and Terre 


Haute Railroad a. ele wi 
F’reidenberg vs. Parw and Decatur Railroad Co,, ete.; and 


han ‘is Rolling Mill (Co. Vs Tllinois Midland Railway 


P nding in your court, were urgued before me Dp counsel, first 

at Chicago. and then at Boston. Thev were submitted to me 
% } ’ . ’ 

upon exceptions to the report of Special Commissioner Bran- 


son, and generally for such orders as, in the presenti state of 


the litigation, 1iay be nec Sssary OFr proper. 


A full discussion of all the qui Stions covered Dy the arvu- 
ments of counsel would require @ more extended opinion than, 
consistently with other public duties, can be now prepared. | 
shall attempt nothing more than to indicate to counsel, through 


you, the general conclusions which have been reached. 


|. The order made by the Judyve of the Edgar Cireuit Court 
on the llth day of September, 1875, at chambers (and, as | 
infer, in the acation Of Dis court), appomting a receiver of the 


[limos Midland liailway ( OMmpanvy, Was unauthorized by law. 


i] Css00HOCT Vs. i, heddé and Trust Company, () | ‘ ~ 7. 


the appomtment of such receiver must be deemed to 
nave peell Made bv the court itself irom and after the entry 
of the order, at its September term. 1875. eonfirming what thre 


’ : : j : ’ | . 
Creu bua nad pHpNreviousiv aone nw ( hambers. 


~~». FF 


~~} —-4 


3. If the averments of the original bill filed by Hervey and 
others were not such as to make it proper to appoint a re- 
ceiver, | cannot say that the order appointing the receiver was 
a nullitv. Whether the protection and preservation of the 
property required such appointment, was, it must be conceded, 
a question addressed to the sound legal discretion of the court. 
As between the parties before the court, it certainly had juris- 
diction to take possession of the property by a receiver. How 
far its action, during the existence of the receivership, would 
eonclude or affect the rights of others who were interested in 
the Inunagement or disposition of the property, but who were 
not before the court, in person or by representation, 1s a ques- 
tion quite apart from the general proposition, advanced by 
counsel, that the Edgar Cireuit Court was wholly without 
jurisdiction, at the suit of stockholders and judgment creditors, 

the railroad company appearing and make no opposition, — 
to appoint a receiver, and through him eontrol the manage- 


ment of the property. 


i. Whether the purchase by the Peoria, Atlanta and Deea- 
tur Railroad Company of the Paris and Decatur Railroad, and 
of the Paris and Terre Haute Railroad, was authorized by the 
laws of Illinois, is by no means free from difficulty. I ineline 
to think that warrant for such vurehase is found im the char- 
ter of the Peoria, Atlanta and Deeatur Railroad Company. It 
Was given. power to unite its railroad with any other continuous 
lines of railroad then constructed, or which might thereafter 
be constructed, in Illinois, upon such terms as might be mutually 
agreed “pon between the COMPAaNtes BO uniting; alsa. power to pur- 
chase, upon such: terms as might be agreed upon, any other roads 


or parts of roads, either wholly or partly constructed, which 


LY“eg 


~¥ 


; 


ute or be adopted as part of its main line, and: by 


hase acquire and become vested with all the nghts 


ses pertaiming to the road or part of road so pur- 


the right of wey, construction, maintenance and 


hereof. It is quite true that the Peoria, Atlanta and 


. : ‘ 


‘ailroad Company «as not authorized to purchase 


anu railroad in the State: but | ineline to think that its char- 


ized the purchase of any road which, from its loca- 


| be feirly deemed a continuation of the main Ime 
hasing company. fhe effect of the arrangement 
ire companies was To ¢ tablish il continuous 


Peoria via Deeatur to Ten Haute That smal] 


parts | thas line were and are owned by otner companies does 
, : , m 
not atiect thi ibstance of the transaction whereby, with thi 
] ; ‘ + | i ; ‘| } | ' 
Ti ; ; And ri} prove at Ma i monty (}i rif elas site ders 
t 
bie Lin t aqers of the thre iti tnev were operated as one 
« ‘} ; 
Lit naer a COoMmMon I rhe { a Is nothing in the 
C ter either of the Pa ned J) liidiroad Company. o1 
’ + | j aa | | Ane nl 
rif i ~ i? i errs rilié ; ; i ( i] pitti Wii { i) a 
pressiy I la the arrangen t ma | thie respectively 
° | , -7 ‘ } 
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in many instances where an invalid contract which the parties 
to it might have performed on both sides, whereby money has 
been paid or property changed hands, the Courts have refused 
to sustain an action for the recovery of the property or the 
money so transferred; further, “that the executed dealings 
of a corporation must be allowed to stand for or against both 
parties when the plainest rules of good faith require it; still 
further. that ‘‘«ontracts which. though invahd for want of 
eorporate power, have been fully executed, shall remaim as the 
foundation of rights acquired by the transaction.” I am the 


more re adily lt) ‘Line to net upon the view indicated. because. 


is sant by Judge Drummond in Dimppel vs. O. & M, Ry Co. 
% Bis 129, ** Both by the legislation or the State, and by the 
eoustruction of the same bv its tiie hest Court. creat encourage- 


, ; ; j 
Met nas been given to the umon of tines ot. railroad for the 


purpose of having thi yperated under some general manage- 
ment: the result of which has been the consolidation of many 
line road which were riginally separate and distinet, but 
vhich are now rated under one system. 
nose Who were parties t the arrangement In question, 
those who acdauiesced in it. and those who failed in due time 
by some proper proceed estion its validity, should be 
! @ | TO iv PSTODD ’ tO } sii h (J lestion tT) thy st COLSES, 
The | nm mus | lueted to a conelusion 
Ls : tl na nsf by the Pans and 
Decatur Railroad Companv and the Paris and Terre Haute 
Company to the P \llanta | Decatur Railroad Com- 
pany is not to i He) 
5. Creditor Of the betol mentioned railroad companies, 


j j 
who are parties herein, claim that in the execution of the 


TLD II 


mortgages in question, certam requirements of the statutes of 
Illinois were not observed, and, consequently, that each of 
those instruments are void. Those mortgages were executed 
by the companies at the following dates: By the Peona, 
\llanta and Decatur Railroad Company. April 25, 1872; by 
the Paris and Decatur Railroad Company, July 1, 572: by 


the Paris anc Terre Haute thailroad Company, \pril Ll, 1844; 


and bv thi t init) Midland ( many, iF tua : SiO. If Is 

contended that. by th statute f tilinot n torce prio to and 

it the time ot Tine 1w10n of LhOs mortgages, the assent of 

rds bmount i The stoc Ol the rpo Lr LON., ¢ pressed 

na prescribed mode, was essential to the validity of any rail 

in support of this position .reference is made 

th pti) ai fF ear (ith Srit) rEV iS LOT) a) SecrTLOn i} ) | 7. ACT of 
\} 3 i» , 

/ fF ‘ Hu ISS), p. Sli 

put tliat provision, | s teruls Ss appicadie bo ‘orporations 

formed ler that net lhe Peoria. Allanta and Deeatur Rail- 

Vy, and tl! aris al Decatur Katlroad ( tipany 

rporat ) e the passage of that act, one in 186% 

ist) if nsisted., re) that the 45th 

340) is not repealed by the act 

} al . 4 no conse- 

a fee 3, t is 

cl State shall 

I hii po Crs and privileves 

lit ) and provisions con- 

ball LS-+4e! Lc | }) partiv. of that seetion 

\ | Tie Depetlits 7) thi 

eney S45) r. from repeal, by the 
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act of 1872, of certain sections (including the 45th) of the act 
of 1849, did not have the effect of giving to corporations 
formed before the act of ‘1872, the privileges, or of subjecting 
them to the habuilities and restrictions, specified in the 19th 
section of the latter act: for that section is, in terms, made 


to apply to corporations formed under the act of 1872. 


The objection under consideration can have no application 
to anv one ol the sectional mortgages, except that executed by 
the Paris and ‘Terre Haute Railroad Company, which was 
organized after the passage of the act of 1872. But it cannot 
avail the parties making it for several reasons, one of which 
is that, as the Paris and Terre Haute Railroad Company 
admits the exccution and delivery of the mortgage, as between 
the comyany and its creditors, it must be deemed a valid mstru- 
ment. he provision in the act of 1872, making the assent of 
a given number of stockholders essential to the validity of a 
mortgage, 1s, primarily, if not exclusively, for the benefit of 
stockholders. If it be conceded that stockholders of a railroad 


corporation formed under the act of 1872, could, as against 


hona hide holders of MOIS SeCUTed bv a mort: tire executed DY 
such corporation, ceteat li ( neo executed Viti the 
expressed assent of thie te numbe tockboiders, it 
does not follow that th editors of the corporation could 
raise any such questio! 

Under the cCircumipstal . sciosed DY Lhe record, th SLOCi 
holders of the Paris ait x Lule Railroad { EEA PALL ire 
estopped to Say that the ivan is not a valid SECUTILY, 
according to its terms, r the pavinent ol the bonds intended 
to by secured i \i . ith )6=6CCT@ CA rere > I itl 


, 


objecti particularly when the State has‘ not, by any direct 


eeding, questioned the val lity Ol the mortgage under the 


it 8 contended that thr eed ana 
Pal md Deeatur Railroad Company 
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bonds executed by the 


were executed in the 


cite von, The constl- 


orporation organized 


er its laws. shall have and 


this State 
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copy of that mortgage, to which is appended certificates show- 
ing that it was duly acknowledged and filed for record. I do 
not, however, find from the record that a certified copy of that 
mortgage has been regularly filed in these suits. ‘This | take 
to be the result of mere inadvertence, and that and hke omis- 


} ’ . + » cy 


sions to file copies of exis documents, may be supplied 


before any order is entered herein as the result of the present 
hearing. 

8. It is insisted that the Union Trust Company could not, 
co! sistently with the statutes and pubhe pohey of Ilmois, take 
title as trustee on a mortgage executed by a railroad corpora- 


tion pon ts prope rtiv in that State. 


In this view | am not e to concur. Former examinations 
wy —_ ’ 
of adjudged cases have made me quite familiar with the state 


of the law upon this general question. Without attempting an 


extended review of thi lecisions. L content mysell With saving 
that until compelled to do so by some more direct and author- 
itative decision of the question, in view of the consequences, 


reaching bevond any interests Involved 1n this litigation, which 
; ld * if ’ nyu? 4 ; y) at ’ P if a | ‘ ifs mn | 
Woult resuit irom S8U rildieé Lfie DFOPOSILION AvoOvVe stated, 
am unwilling to adjudge that a mortgage executed to a foreign 
trust company Upon a uiiroad propercy if} Illinois, to secure 


bonds made payable out of the State, 1s prombited or made 


mnvalid by the laws « publie policy ol this State, or that the 

. j 4} ' : : P , | . 
len the reby given secure the bonds 1s not enforeible as 
against the mortgagol ompany, or its stockholders, or its 


9, On the 4th of September, 1877, the Union Trust Com- 
pany of New York, on its petition and motion, was made a 


party defendant a the original suit of He rrey d Co. ¥. Illinois 


Midland Ik. W. Co., ete., “with all the rights and privileges 


, 


as thnoucn it had peen all OTiIVgina! defendant }ti said cause. 


| t ’ 
‘rom that time forward it was before the court with Oppol- 
LUnITV, a trustee, to resist all applications lor,an issue Ol re- 


Celvel ertificates which did affect. or which might affect. the 


inte t represented Meal before the court. it lad the 
rig i nder a dutv to protect fi f InferestSs as tal 
> 
pul mncenad ie nit pondauy ide rs or their trus- 
' 
‘ ' ' i i at eat i | | . i - without fiz ii Peo hy 


ment) i) eertincates oO} ! any othe mode, to (lis - 


phic t’t i if L\ ( Ne?) ipon tine Lriist property ; ana. Cote 


sequentiv, that ail recelvel certificates issued betore the trus- 
‘ ; +) ) y"7 Live 7. i. Ea) t f , The boy i. 
a nn hh were Vold fa NvAaINSL Ib AM Lie if 


noiers timeiia digiment, there was jurisdiction to appoint a 
‘ a1 1] ' . . : 
ect r at the suit of stockholders and creditors of the raal- 


round comp Whethe bile protection ina pres rvation of 


Lne prope \ n iact, required the appoimntinent oF a recelver, 
: } ' * ° 
ane it action WAS Hhecessisryv 1 be TAKEN Order to protect 
i] i j - if if “ Lit ee itiiy Titeee ssf | | Tile dis- 
ere 1} put tha mscretion should AalWAaAYS be e@X- 
y with ttied rules Of equity bbict WITH 
+ > | j 
| | \ » gtye nterested im thre 
‘ ‘ +} 
‘ ‘ riil iiei\ te That 
nod the eourt 
i } ' "sa 7 7} | L} Ps] prrarpne .\ it} 
m to borrow money 
irve upon the property. 
ho | ites, must be deemed 
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While thi 


hrouaht big rare thre COUTT. 


stances. and for Some purpose Ss. nh 


lien-holders being made parti 


charge the property 
issued by its authority, it canno 


their day in court, deprive them 


such prior len-holders are broug 


‘ ‘ 7 


come entitled, upon the plainest ] 


to contest the necesSSITV. VALIGITYV. ¢ 


certificates, as fully as if such gq 


first time. 


ougit not to have been mace | 


superior to the hen created by the 


tract melts of the prior hen 


the other hand, if it appears that 


have been done. even had the tr 


been before it. when the certificate 


sued. thy property should not} be 


made upon it. in good faith. for 


tion. Of these rules or principles 
this litigation cannot justly comp! 
of the fact that tLere were « 
perty, and that fact should h 

tion of the court at the very out 
ers any ground of complaint 
property such expenditures a 


Inter | a ' 


fully made in the 


while il) thie hands OL & FeCcel 
issued. with the sanction of th 


came parties the purchasers 


pre sented fo} dete rminati 


-holders 


court. under some circum- 


advance of the prior 


may have jurisdiction to 
int of receivers certiheates 
Without giving such parties 


When 


ti ey he- 


their priority of lien. 


before the court, 


; ; i ’ I 
rly ‘Iples ol pustice and equity, 


ttect and amount of all such 


were then. for the 


lestions 
a 8 appears that they 


charge upon the property, 


then the con- 


mortgages, 
must be protected. On 
the court did what ought to 
ustee and the bondholders 
s were authorized to be is- 
relieved from the charge 
s protection and preserva- 
the parties who inaugurated 


im. ‘They were not ignorant 


mortgages upon this pro 
ee] bre it ft ine atte 
Nor have the bondhold- 
t court charge (pot thie 
ppears to hay een ricnit 
erned 1n 1tS manavement 
1S to receivers certihncates 
[ iftel Thi reistees te 
icrs - raed 


silt ip AG ie, uc i 


= 


such rights as, by the settled principles of equity, are accorded 
to those who deal with judicial tribunals having jurisdiction 


in the premises. 


Coming, then, to the report of the Special Commissioner 
in re spect of the vanous sets ol recelver 8 certificates, I have 
to say that he has, jn all substantial particulars, been guided 
by the principles | have indicated in this memorandum. His 
clusions as to each series of certificates, from one to 
eighteen incisive, Is approve d., 1 #180 approve Nis, CONCLUSIONS 
as to ‘“‘Floating Indebtedness,’ ‘‘Loan Account, “Aceounts of 


Waring Bros.”’, *‘Report of Receiver Genis,” and “Inventory. — 


lO. In reference to the claim of an equitable hen in favor 
of judgment creditors, arising out of the assumption by the 
Peoria, Atlanta and Decatur Railroad Company of the bonded 


’ 


ated indebtedness, respectively, of the Paris and Deca- 


* 
ew 
~ 
— 
— 
em 


unpany and the Paris and Terre Haute Railroad 


(Company. | al of opinion, cl spite the Vigorous presentation 
by counsel of the opposite view, that the bonds issued by the 
; ‘ a4 ‘/? ' a . ' ‘ ‘ h 


Illinois Midland Rathway Company did not constitute a trust 


fund for the benefit of the holders of the “bonded and floating 
ndebtedness” of the grantor companies, or that the holders 
of such bonds took them subject to the claims of the judg 
ment creditors of the selling companies, | do not think that 


the Peoria. Atlanta ana Decatur Railroad ( Olli pany rect ived 
the property of the other companies burdened with an equita- 
ble hen in favor of the “bonded and tloating indebtedness” of 
the latter companies. (Upon the sale in question, the judg- 


creditors Of the selling companies only acquired the 


iook for payment to the purchasing company. ‘They 


at Se ae 2 € 4 * me 
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acquired no lien upon the property im virtue of the transfer, 
and the assumption of the bonded and floating indebtedness 


of the selling company. 


11. In reference to the elaim asserted in behalf of the 
Aansas Rolling Mill Company called the Stone elaim. it ap- 


pears quite satisfactory that in 18,5 Hervey made an arrange- 
ment with Grant Bros. & Co.. by whieh the latter assumed, 
for a valuable consideration, to pay this claim, amounting, at 
that time, to £ 0.700. kor tins debt Hervey was responsible. 
In pursuance or execution of this arrangement, Grant Bros. & 
Cu. retained, out of the purchase money due from them to 
Hervey on a sale of bonds, the amount necessary to pay that 
claim. This appears in many ways, and distinctly in the 


, 


account current rendered by them to Hervey. Grant Bros. & 


Co., in view of this arrangement, made a promise directly to 
Stone to pay his draft for the amount of this claim, and Stone 
executed a release to Hervey, agreeing to look to Grant Bros. 
4 mir t atate th ace ft str rlw hen | gs hes 
A . » not ate the case too strongly when say that 
the evidence shows substantially an agreement between Her- 
vey, Stone and Grant Bros. & Co. by which Grant Bros. & Co. 


o apply the bonds received from Hervey, so far as neces- 


—e 


UTE 

sary. to the payment of Stone s elaim. stor to look © the 

bo 4“ payment, and discharge Hervey from personal 

liability to him. The facts and circumstances disclosed in the 
. 


record leave no doubt in mv mina of the correctness of this 


stacement of the transaction. 


lhe purchase of these securities by Waring Brothers from 
(srant Bros. & Co. was with knowledge by the former of, and 


' . " - « ss ; » i } j - 
supjyec LO. the equitabie en of Stone to have His claim satis- 


hed out of those bonds. The papers which passed between 


Waring brothers and Grant Bros. & Co. show an agreement 


upon the part ol the tormer to hold the bonds subjeet to the 


Wen And | am of opinion that the len of Stone. or rather 
Olt tie AanSsAas Rolling Mill Co.. extends t il the bonds re 
eived Dy Waring brothers irom Grant bros. \ (2... Which ile 


4] m . — 
aqescribed in the Wi n proposition of the latter dated May a 


Whether the company, in its own rigot, or in the name of 

Stone. 18 entitied TO A personal higogment m the suit nen) 
, j j | : ; " 7 

Waring Bros., for any balance that may remain unpaid of the 

Stone Claim (atter applying the alors said securities) to the dis- 

chal of that claim, need not be decided at this time. That 


question reserved unt t shall become necessary to cdeter- 


if | have not misapprehended the state of the voluminous, 
anc 1?) rye is pects, contused re eord befor ie. all has been 


j ] ] » * + x ; ’ 
“Ald Wiien ii ‘ now propel Lo “SHY rouchine the questions 


ii tal uy CPL LiPt | 

As | am not sure what one of the numerous counsel engaged 
in 1 Hs ii be required to prepare the orders which 
fnis memorandul f conelusions will make it necessary to 
entel Like aquty OF preparin them Could in Imposed upol 
sper il WOTDMISSIONe I Dbranson. His adm rnibie ana exhaust \¢é 
report SHOWS TilS enLire LaMUATILV With the case, and bis fit 
it ra . vi | SULYeEST ThHAL you require LIS attendance 

Sprineci 1 Wilel Lill (MeMIOTAanauell . show) Oo eounsel. 
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I 
for them to meet in Springfield, and learn from vou the result 
fT 
of my examination of the record. Let counsul present to you, 
or to the Commissioner at Springheld, such Suggestions ais they 
deem proper as to the orders to be entered. The Commissioner 
ean then, without delay, and under your directions, prepare 
and present for examination such order or orders as, in your 
Opto, should now be ert read PmitvVile revard to the conclu- 
sions indicated in this memorandum, and to the speedy prepa- 
; ration of the cases for decree. I suggest that the orders as 
’ finally settled, should be prints ind a COPY furnished counsel! 


before they are entered. 


| am willing to give you all the assistance | can in the case, 


but you will understand that | cannot be in Springfield until 


after our court adjiourns in May. 


In the meantime, there 1s » reason why Mr. Branson may 
not, at onee, under your direction, prepare the necessary 


orders. If. for any reason, you prefer that the orders shall be 


submitted to me for examination and approval, before being 


printed, the v can be brought her by Mr. Branson, whose 


vided for by the present 


expenses, in that event, should be prov 
receiver, 
va You Will nnd on pate 4 Tile pry tec py | record 
an orael presented to bile ( Live ith a lily LSS?) l \é 
Wis thie 1} asked. Ca part | nave t entered cdectine To) do 
so without notice to all concerned, or to (ISpPoOse | the matteél 
until the case was fully argued. hat order may now be 
entered, or embodied im the ord lirected to be draw you 
will please have the blanks fille such tia \ leem 
ny ich orde} 


prope ¢ If thos Opp ri ic. 


ti 


bye granted on condition that 
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> ty . +} 4 : . | " 
| Clel ae Lhe leave asked shall 
tne a egations oOo ho « ats : hall 
0 n f the answer and cross-hill referred to shall 
a nrTroy ? ct " i) ’ ‘ 
erted on the record without further ple id- 


lnvs., that "{ r«iit { } ’ ‘ ‘ i : 
at condition may be imposed. It is a just conditior 
\ ; a’ Ede tee iy} 


JOHN M. HARLAN, 


Cireuit Justice. 
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senting Waring brothers 
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tnis court to make the ord 


present in court and asked 


re 


cl and decree requested in said 


petition. And thereupon the court did order and decree 
that said receiver should issue his certificates as prayed 
for in said decree, and said certificates should be hens 
upon the portions of the line, as named in said petition, 
ranking superior to all other receiver's certificates, and 
all other indebtedness not by dec ree already made «ll spe- 
cial charge and lien upon said portions of the line re- 
spectively 

And your petitioners further show, that on the twenty- 
ninth (29th) day of June, 1881, L. Genis, receiver herein, 
tiled his report and petition in this court showing that he 
had expended for side tracks and other betterments, on 
the portion of the line between Paris and Farrington, 
known as the Paris and Terre Haute, the sum of $13,- 


sd 


‘4 


> s?° 


-~ 5 . 


upon the portion oO 


f the line between Paris and 


Decatur. known as the Paris and Decatur, the sum of 
$42,664.95, and upon the portion of the line between 
Peoria and Decatur. known as the Peoria, Atlanta and 
Decatur the sum of $23,037.98; that all of said expend- 
ures were made out of the earnings of the main line ex- 
cepl the sum of 17,000; making the amount actually 
expended in betterments $63,037.98 divided as follows: 
upon the pe rtion of thi n veen Par s and Farring- 
ton $6,065.53; upon the p n of the line between Paris 
ind Decatur 320 255.9%. ipon the portion of the line 
between Peoria and Dk >158,6580.17:; that the earn- 
Ings ¢ . Sal rallito id h CT suthicr nt to meet the 
ordin irvy @CNDeNnSCS of I } 18 thereot: that s ud Sum 
having been paid out of s nings the petitioner had 
curred debts to:-a g nount than said sum in the 
usual operation of thi ordinary repairs to per- 
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should be superior as hens upon the portion of the lime 


between Paris and Decatur, including the right of way, 


, , , ;, , » on : ae 
Iron and steel rails, UeSs, dt pot buildings ana SIGIN YS, and 


all othe railroad property qn) said portion of said line, 
and Siic hy certiticat s were dec reed LO be superior as lens 


lo the hens of the mortgage . nds. deeds of trust, debts of 


an 
~ id rauro ve COMPanles, and ill other cle bts ol the receiver, 
except such cts had there! rore been declared special 


charges and hens upon said portion ot said line: and 


authorized and empower d said receiver to issue his cer- 

titicates of indebtedness to the amount of $15,080.17 for 
hette that portion of the line between Peor 

etierments upon alt POrtuon oO tne ilne weiween COTlda 

and Decatur. and decreed that such certificates should be 

SUPCTIO! iis lie ns Upon the line between Peoria and De- 

; 

Catur, 1n¢ Many the neni of wav, ron and steel rails. ties, 
depot buildings and sidings, and all other railroad property 
} . — } ; a te ’ 

on said portion ot said line. ind such certificates were de 

( reed to he superiol cis Cns tO the hens of the mortgage 


bonds. deeds of trust. debts of said ‘railroad companies, 


and all other debts of thi receiver, except such as had 


theretofore been made special charges and liens upon said 
portion of said line. And the court further ordered that 


ill of said certificates should express upon their face the 


1 


portions of the lime upon which thev should be hens unde 


(opr > ot which said ry LI?IOns and decrees Ate tiled 


herewith as part nereot marked exhibits ss A LO If}- 


Your petitioners further show that counsel represent- 
Hig the holde Ss ol all oLHer recerve rs certith ATeS, and cCs- 
pre itty t] CC COUTISE L ore presel ung Waring Bre ihe rs, had 
notice of said at cree ane t | l| ( rea. Isq.. solicitor for 

Varing brothers, \requesi | the court to make suc] de- 
> | 


0 aE 


j 
qc Tt tri) .i' 
iit Lif i 
4 ; 
1 ful 
, j 
: »°? 
~ TE ee wed Be . 
Same to (1 
> , 
Ts ‘4 
ean Gs 4a Ge 
6 ug WEG on ol | 
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; 
; ; . ; ; 
' . , 7 ’ | ‘ ‘ 447 ’ »e*ss > 
clare the certificates to be issued thereundet 
° . ’ _ ., ‘ 
ind superior liens, as prayed in said petition of 
,*7 


oners further show that the receiver issued 


, 


; ’ ' | ’ 
under said decree and otlered Lo sel] tne 


petitione! sfor the purposes mentioned in 


and that you petitioners, rely Ings upon the 


(art. and upon the priority « onferred up- 
ites OVE] all Othe , reae ivers indebtedness 


, } ® . } ; 
urchnased said Ceruncates and pbecame the 


ny Sar 
owners thereof, and still hold and own the same, as ap- 
pears by the report of the master and the former decree 
or the court herein 
Your petitioners further show that the receiver reported 
s court the sale of said certificates to youl petition- 
eg and Lis th it sald certificates had b ‘CN issued, cCA- 
pre me uy iT) their face the purposes ror which they 
: : . , , —" . : 
were ssued, and the portions oft the line upon which Iney 
were made hens under the decree of June 29, 1881; and 
thereunon the said report of said receiver was by the 
coul things approved and contirmed, and it was 
ordered ana "at ( reed by the court, that said sale of SL1¢ h 
CeTUNCALCS by ratil ed indi Contirme ad: and that said CCTe- 
I é LCS, SSLi¢ a and sold is ate resaid., be and Were there 
Vy cies iread to ly nens atte thre excepuions cis provided in 
sell cle CTet I une 20, IASI, Upon thie several portions of 
Lie Ne Ss] preg in d cert ficates respectively 
\ copy of which said decree of August 12, 1881, is 
fied herewith and made part hereof marked Exhibit 
\nd your petitioners show. that afte: wards, upon the 
ee (i L\ Ot June, LSO4 Upon CNCCDUONS () the report oft 
N. W. Branson, commissioner. this court did order and 
qaecree pat thre rilhnicates purchases nd held by Vout! 


wal a SL Pla A ta Eo ee i ia Sie ee ee a 
~ 
aoes ] } } a og ] , ' 
Y<iilioners SnHoUuld Dt ns s declared in the decrees of 
’ +i > ; : 7} vF : cy . ’ 4 ’ . ’ 
nis COUT LULNOTIZINY nel SSLit and contirming Lner Sale 


prior and supertor to all other debts of said railroad com- 


pany, except su h receivers. certificates as had been made 


Sy Chill charces and icnSs Upo;n portions of the lne by 


ers, L. Gems, and Crea and lwing are the holders of a 
| ' , .* ' thea igalyt "aT hick ] } ‘go 1] “cl 
MAT Ue AMIMOUTIL OF Lie That eaness Which Has deen alowes 
hy thy; — h «Te ee id +] i . setae 
OY this Court, as a Char? Upon Sala PFahrod property ; 


and that L. Genis and H. Crea at the time these peti- 


tioners purchased said certificates, represented Waring 


brothers and Were «at ling in thie i! behalf, and represented 
to your petitioners that if the would purchase the certifi- 
cates issued by said receiver as aforesaid, that they would 
be a prior and superior hen to all other debts of said re- 
ceiver, except certificates made special liens on portions 


ot the line, ais provided Im Said decree. 

And youl petitioners show, that in the purchasing of 
suid certificates they relied upon the statements of said 
[.. Genis and H. Crea, as counsel for Waring Brothers, 
iis well cls Upon the ora rs and dex rees of this court, as to 
the priority conferred upon said certificates over all other 
indebtedness by said decrees And that said L. Gents 
Crea & kewing and Waring brothers are, by the repre- 
sentations aforesaid, concluded and estopped from assert- 
ing that any portion of the receiver's indebtedness held by 
them or either of them is not junior and inferior to the 
hen ot said certuincates so Issul cd by said reCCIiveT. and pur- 
chased and now he ld by Vou! petiilwners, as aforesaid. 


\ copv of which said decree ol lune II. L554, is hled 


i 
herewith is part hereofl, marked Exhibit 
] . ¢+% , ‘ } e} ‘ ¢} , ' 
nda your pe oOners snow Ma nere are no 


“4 
. ; 1 ; ’ , 
eCCe1lVe] CTUCALCS Made SPecilic MCS Vvnich have been 
lL] irl ‘nt th elryer s auele tes 
ij \ Bi { tyul » CACO] eat gon se Ge KC Tt { «iif 


2 ; 


neid DV Saldi & f yCTIUS,. UN \\ arin’ bsrothers. and by the 
First National Bank of Terre Haute, Indiana, and the 
1} cle ck SDCCIaAI ties Upotl four lon OMOULVES, 


which are held and owned py tne Ie uiroad Iquipment 


Wherefore \ r petituoners say, that said L.. Gents 
’ ‘ 


" " 
r? 


oned the court to authorize him to issue and 
the certincates held by vour petitioners, for the pur- 


’ 1 
pose ol raising money to make betterments which 


vere absolute necessa lor the preservation of the 
‘ e } > 

property, and having represented to the court that he 
COUICL St such Cel ncates and raiwe the money t hereon. 
7 | . . ; ‘ + . > ] ts . . lea ’ i +} ; 

i SUCTI Ct mcAalecs Were eerece: sup PIOT ICDS lO ail OLIIG] 
IndeDtedness as aforesaid; and the court Naving aut hor- 

Aeqd;ji fhim to wsue said certincates as Hens superior to all 
other mae tedness as atoresaid, to raise the money there- 

: ' af 

on tol ne Sake 7 CTVINNG ina mcreasing the value of 


' . , 
ric’ pore pe rivy DV WHOICH C OLDYCT Ce ht Ss were Secured: and 


your petloners having purchased said certificate in good 
7 . , 
faith, relying upot he order of court, and furmshed the 
. 


onev therefor to said receiver. and this court having ac- 
. 
| sard monev so turnished by yout pr titioners, and 


} 1 ’ } 
contirmed nd ratified said sale. and afterwards de reed 


: } ' 
that said certificates were prior lens to all othe debts, 
CNC. pt CeTLINCALGCS pre LISiV. Teycicie 7 e Clal Hens, and no 
A 
, , } ] ] 
>s? a : > F , " ‘ ’ ‘ ‘* " ; ‘ , " 
Gepots OL hifh TEeCeLVE S fal\ my Decn mad Hens by 
‘ ‘ +} ; ‘| ‘ } 
COUT, (oll | 4 MICTS Pray Lila nis CoOurl MaV OTrael 
: — , 
at Cie’ CTCe Phi Salad CerTuicates so heid hyy them may he 
Superior and prvr hens to ui olher receiver S dGeDts, not 
: 
, , | ’ * i: + , le 
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Petition ot Receiver 


, 


To Surrender Rolling Stock to Waring Brothers, etc., 


C1 Kiled Apri 2Q, ISS4. 


In THE Circuir CourT OF THE UNITED STATES FOR THE 


OUTHERN District OF ILLINOIs. 


lk obs ri (5. er rye 
The Thnois Micland Railway Company /n Chancery. 


‘ es % ’ leat " 
fi adi. and OLNe} CASES solidated 


The petition of David H Conklin, heretofore appointed 


him to sur- 


receiver in this cause, for an order permitting | 


render certain rolling stock to the owners thereof, and to 


: : : 7 1. 

ascertain the ownership of certain other rouing sto¢ k. 
Thi ryeetiti } ! ‘tf ry} ‘rit t} | t} . <t} 
iis }?' hone! PES pee ae CDIrescrits belt OOT) CLEA ISin 


dav of May, A. D 1870, (seorge Dole, then receiver of 
the Illinois Midland Railwa Company in this cause, en- 


tered into a contract with William Waring, Henry War- 


ing and Charles Waring, partners as Waring Brothers, 
for the purchase from said Waring Brothers of a large 


amount of motive power and rolling stock for use on said 


é " " ‘ ® . ' 
rauwav: that according te said contract the title to the 


remain in Waring Brothers 


-_ } 
property sold tneredvy Was 


i / 


until the purchase pric tneretor was paid; that in case of 


failure to pay said purchase price said contract provided 
that Waring brothers might retake said rolling stock and 
motive power, and that an accounting be had of what was 


} ‘ ~~ y ee - ‘ ' 1¢ : } saul ‘ , 
due to said Waring Brothers as rental for the rolling stock 


a 


RD 9A RR oI 


} +} ; t| rfyth 

j pe LIOnec] furthnel SsnHows Pal OT) Lie Z 1} 

, } . 

qaay ol hune, \. D. 1876, said Gseor ye Dole, as receiver, 
iS if resaid. entered nto a certain other contract with 

} 4 j } } 
said Waring Kbrothers 
a 


said Waring Brothers 
iver certain othe 1] 


rolling stock in said 
miract parti ularly described, and that said contract of 
lune 26, 1576, « stained like 


provisions about payments, 


oOunting s did t! - above 
Lit) 1th¢? | t if it ant ‘ 


1S70. 


er shows that on the nineteenth 


gaday ol Septem be! \ |) 1876, Richard |. Rees, then 
ictingy aS receiver ¢ I the Iilinots Midland railway, ent red 
nto a contract vith said W iring brothers for the pur- 
chase from them of certain rolling stock, more particu- 
i] cescriped mn said: contract. and said last mentioned 
contract contained like provisions concerning ownership, 
forfeiture, reclamation and acs ounting, as the contract of 
\] , aS, IS7< 
Your p ner further shows that on the twenty- 
second Ga Of December, 7 |) IS77; said Richard |. 
Re ees icting as receiver, as iforesaid. eutered Into acert: 
OLNC! 


i111) 


iS. We hereby said 


as receiver, Certain 
f CT TOUT cy STOCK and one KOoCcOMOLUVE CHnEMC, and that 
! + » ] , 1 ‘ ] . 2 . : 
Scie Mist MCHLIONnedad Contras, Contamned IKe PrOovVIstons I (’- 
Caran OWnNersnip forfeiture, reclamation and accounting 
~ 
‘ ‘ji 


‘ ‘ 
ef. 
¥¢ » ¢*7 
Cc alll 
,? 
ome | 


; Ioa7t 
i 
* ; ’ , + tT 7? . i ‘ | ‘ry :* te haya 
ur pe Or urt r shows, on information and De- 
at all or nearly ali of the rolling stock and motive 
as | } } ; @ 
men ned ane qescriped m said four contracts 
, , 
4 <>? iS TT} DOSS ~ iT] } Liye ae! Versn |) It) t | » 
’ 
Pe . ” 
; ye?) ? ’ ~ 
> a ] Vs 


of January, A. D. 1881, said Waring Brothers filed a 
petition in this cause. wherein thev set up that there had 
been default in the payments provided to be made by said 


, 


contracts, called tor a forfeiture thereof. asked to be al- 
lowed to reclaim said property, and asked for an account- 


ing of what was due said Waring Brothers as rental for 
said roll cr STOK x. 

That acc ording to the best information of your peti- 
tioner, under said peuilion, pi oceedings were had which 
allowed said Waring Brothers to retake said property and 
have an accounung for rents thereof: LO which said peti- 
tion and the procedings thereunder and the Exhibits « A,” 
Bo” «C”’ and* D” attached thereto, which exhibits are 


said four contracts before mentioned, yout petitioner begs 


le ave to reter as part Ol th - petition, and pray ~ that the 


Same may be considered upon the hearing hereof. but 


without any acgdopuon oO ratification of the same by vour 

petitionel and without tiny CADFCSSION Of) his part of any 
’ ; : ‘ 5 

Opinion COTM cerning Live VaAllladdiuyv OF} PrOPTICry Ot said COn- 


>, 


tracts oOo} po LtiI08n. 


Your petitioner furthe: shows. on information and belief. 


that after the reclamation and accounting was had, as before 


mentioned. the pr ssession of all. ol nearly all. of the rolling- 


, | . ] 4 | 
SLOCK meni | 


ioned and des ribe (i if} he above mentioned COnM- 


. . ' | ° 

tractS remained With the re ver mm this cause, undet a 

ase or olher arrangement detween L.. ¢ penis, acung as re- 
a y _ , , 

ceiver nNeremn., and said \\ iring lsrothers. and that upon 


. 


the retirement of said # (yenis trom the &recelvel ship in 


| , | " ’ ey 7 : ? " 4 _ " 
this cause and the app nt of your petitioner, the 
possession Of all, Of nea , OF the roing-stoc k men- 
’ ' : 
| ed and described ns tract passed to your peti- 
‘ ’ ‘ 
re’ y 


receivel 


ais 
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e DOW Cr 
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in order may be entered 1 s case authorizing and di- 
} ; } ‘ Sale / . » - ‘ 
recting him to surrender to said Waring Brothers said 


rolling stock and motive power last above enumerated, as 
soon after the first dav of Mav next as it is possible for 


nim to do without Serious inconvenience to the business of 


S.ilai Tawway company, and nat rent thereon may cease 


. : x 
\nd vour petitioner turthet! shows, that in the atore- 


mentioned four contracts there was embraced and enu- 


merated a wirge amount Ol ronuiny stock about the own- 
ership of which he 1s informed and beheves there 1s Some 


: . ‘} £5 ene ‘ e242 ‘ elas ' 
controversy amoneye the aineren parties LO LOIS Cause, and 


that the said rolling stocK about which such controversy 


exists, to the best information and belief of your peti- 

lwo combination cars, numbered 320 and 31: cabooses, 
numbered 18 and 19; ¢ rs, numbered 401 to 463, 
both inclusive: stock cars imbered <O1 to 32%, both 1n- 
CIUSIVE cars numpered m 26 ( — = (). hoth MCIUSIVG. box 
cars num be rs d er ] lq) OO& } ) ty pei lusive. and box Cait s 
fy\é ) to 694, botl MmCclUSIVe 

You petiioner shows that in his opimion, such of the 
last above (it scribed re rg StLOcCK aS does not belong ab- 

een Oe . —- oon ot is 
SCOLLALE \ tO tne Trecelve»°rs }) nISsS CAUSE, OF LO Lit rauway 
companies of which h eiver, and for which there 
hore some rental 1s cd it po rson,. Cannot be ¢ili- 
loved with advantag by vour petitioner in the 
conduct or man rremel | i \ iVs ol whicn he IS 
receiver. and in his opm ight to be at once surren 
dered to the Owners | 

Wherefore vour petitioner recommends and prays that 

;, 

in order may De entere cause referring this peti- 
tion to a master to asc t portion of the rolling 
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reg eivership 


, 


mpanies of which your peti 


whom the owne rship of the 
} | P : 
ock is; and that upon the com- 


master an order may be en- 


¢ and directing your petitioner 


over to the OWNCTS thereof. as 


? 


ifter, all of the rolling stock last 


s not eionge to the recelver- 


rauliwalVyv ¢ panies ot which 


hows that on the eleventh qaa\ 


; Brothe S ent red 


: 3 ae 
(senis. as receiver of the Illinois 


wherein and whereby said 


iid receiver two ‘iundred box 


\] (| and Railway, Peoria and De- 


nrg) ri 
; ‘ 

_ 

fs @¢@ ' 
' 

; 
’ 

fay 

i 

. 4 , 

\ : 
yer ! 
(ye) ~ 


of W 
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- . = 
, and numbered respectively) 


usIvVe: that said contract cCon- 


receiver. as aforesaid. and that 


APY \ |) IHSo 2. said Waring 


. she ‘ ~ 


onal Dank ot ‘Terre [laute. as 


, 


wie 2 t hypo tiles ats . 
ne porothers,. filed a peuition in 


felture of said contract of Octo- 


} , } he 
CMCC) io) hem of the rolling 


ad tor an accounting of rents 


iT) Cf) tT} ec WiaiisS answered hy 


iuse.and by vour petitione: 


and Exhibit « A” thereto, said exhibit being the said con- 
tract of October 11, 1 979, your petitioner be vs leave to 
refer as fully as if the same were here at length set forth. 

Your petitioner further shows that, in his opinion, it 1s 
for the benefit of all parties interested herein, and for the 
benefit of the receivership herein, that said rolling stock 
described in said contract of October Il, [479, be at 
once surrendered to said Waring Brothers, and it is his 
opinion that the same cannot be longer profitably em 
ployed in the conduct and management of the receiver- 
ship in this cause, and of the railways of which he is re- 
( el\ Sr « 

W herefore your petitioner recommends and prays that 
an order be entered herein, authorizing and directing him 
to surrender and turn over to Waring Brothers all the 
rolling stock described in said last mentioned contract as 
soon after the first day of May, a. a IS54, as it is pos- 
sible for him to do without inconvenience or detriment to 
the business of said rawroad, 

And your petitioner further shows that there 1s now in 
his POSse SSiOTh as receiver, two cabooses. numbered 
twenty and twenty-one, not marked as the property of 
Waring Brothers, and one bridge car not marked as the 
property of Waring brothers: three cars marked IOI, 
102 and 103, and not marked as the property of Waring 
Brothers, and two cars, not marked as the property of 
Waring Brothers. and numbered respectively 660 and 


661.and the owne ship.of which your yp ttioner 18 Uun- 


Your petitioner shows that in his opinion said last de- 


scribed rolling stock, if it belongs to any person other than 


use or the railway companies of 
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URT UF THE UNITED STATES 


FOR ye @ > 


Rospert G. Hervey et ail. 


s 


Tae Iuurproris Miptaxp Kaitway Company. 


James F. 


s ECOR 


rs. 


THe Iuutnors Mrptanp Rartway Company et al. 


‘Tne lL NION 


Tue Paris & Decatur Rarroap Company et al. 


rust Company oF New YORK 


rs | 
In Chancery. 


THe Union Trust Company or New York Consolidated. 


HE 


PARIS 


Paris & TERI 


ABE 


isa 


cE Havre Rartroap Co. et al. 


K RIEDENBERG 


ie 


AN 1 ee ATUR Rat ROAD ( om ANY ef al. 


I ANSAS 


Rotu:~nG Minit Company 


is 


Tue Iuursois Miptanp Rartway Company et al. 


seg 
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Vow nthis day, come all the parties to sald causes as con- 


’ ' | . * ] - ” , 
solidated, by their respective solicitors, and upon motion of 


i 

\ : bial , 

acob \ Is and othe rs, complainants to the ‘ross-bill auppear;©- 
- ’ | 

ng on pages .bo ef seqy., OF the printed record Of this cause, 


j _ . : - . | | j a ~ 

ho tiled thei certain answer and cross-bill herein on the loth 
iv of June. DSSS. without leave. it is orders i that leave be. 

and the same is hereby, granted to said complainants to cross- 


bill to tile elr said answer and cross-bill as of date the léth 


TIOnS OO Seid HnSWe) ana eross-bill shall by deemed eontro- 


verted on the reeord without further pleadings, which condi- 


ra) eross-bill. 


tion is hereby imposed upon said complaimants 
and is here agreed to by said complainants to cross-bill, who 
appear in court by their solicitor. 

4 j _ : . +» ; i] + | i ly 

Lndad now, upon due consideration OF all ue pleadings and 


avreemMents record, ania Tin Lesilmony hneretoltore taken hia 


on file in this case, and the report of N. W. Branson, Esq., 


1 ‘ > ’ : | } 
April, A. D. 1883, and all other matters and things of record 


having heard the 


a 
~~ 
— 
— 


| } ' } } 
In this cause, as consolidated; and the 
arguments of counsel, and being sutfliciently advised in the 


premises doth tind: That the Cireuit Court of Edgar county, 


In the State ol Lit nois, upon bill filed therein. on the Lith 
day of September. 1875. bv Robert G. Hervey and others, 


a a | | | | ) —— . 
against the Illmois Midland Railway Company, had jurisdic- 


TION) iS bygot Yue ear martie ~ | - I CHLUSE., T¢) appoint i] lie. 


, , P . . : } om of , . 
mn the matter ol the appointment oI a Receive of sald railway 


ecompanv. was authorized bv law and within the jurisdiction 


i 
‘ 


vo - 


| 
‘ 


a heii dle ee te ih i ae A - ald 


of said court, and that such appointment of a Receiver, and 
the POSsSesSSION bv such Receiver of the property of said rail- 
Way company, were "alia that all the parties to this suit are 


estopped from denying the legality and validity of the pur- 


’ 


chase, on the lth dav of September, Iss4. by the Peona., 
Atlanta and Decatur Ratlroad Co npany, from the Paris and 
Decatur Railroad Company and the Paris and Terre Haute 
Railroad Company, Of the trancnises, and prope rty, ré al and 
personal, of the latter companies, and that such sale and 
transfer by the latter companies to the former company are 
not to be questioned in this proceeding; that the judgment 
creditors of the latter companies have not acquired an equita- 


ble hen on} the property = ¢ ~ lel md transferred to the former 


company, arising from such sale and transfer, and from the 
assumption by the former company of the bonded and floating 
indebtedness of the latter companies; that the trust deeds or 
mortgages involved in this cause, to-wit: the trust deed exe- 


cuted by the Peorna, Atlanta and Decatur lailroad Company 
to James H. Secor, truste pearing date April 2). Si 2: the 
trust deed executed by the Paris and Decatur Railroad Com- 
pany to the Union Trust Company of New ‘ork, trustee, bear- 
ing date July 1, i872; the trust deed executed by the Paris 
and Terre Haute Railroad Company to the Union Trust Com 
pany of New York, trust bearing date Apnl 1, 184; and 


;¥ j ] ‘7 > i | , is 4 | ‘ — 
the trust deed executed wy LhiINoOs Midland Railway ( ormm- 


pany to the Union Trust Company of New York, trustee, 


bearing date inuaryv | “ e not nvaiid mstruments by 
reason of the non-concurrenc mn such trust deeds of the 
| i ; ‘ — " » ; ; ‘ i \ | 
noiders ol two nirds In am Of Lille STOCK f SAld SeVETA! 


corporations, and that the stockholders and the creditors of 


said several corporations are estopped to say in this proceed- 


ing that each of said mortgages is not a valid security, accord- 
ing to its terms, for the payment of the bonds intended to be 
secured by it, on account of such non-concurrence; that the 
said mortgage executed by the Paris and Decatur Railroad 
Company, and the bonds secured thereby, are not void by 
reason of having been executed in the State of New York; 
that the said mortgages were all duly delivered, and were all 
duly recorded in accordance with the laws of the State of 
Illinois; that the said Union Trust Company of New York 
lawfully took title as trustee under said mortgages executed to 
it; and that the findings and conclusions of the said special 
commissioner, N. W. Branson, as set forth at large in his said 
report, and in his supplemental! report as to the sixth series of 


receivers certificates. are correct. 


|. And thereupon the Court doth order, adjudge and decree 
that the said report and supplemental report of said special 
Commissioner be, and the same are, in all things, approved 
and confirmed, and the conclusions arrived at therein by said 
special (commissioner are here by adopted, and made the judg. 
ment and decree of this Court. 

y-® \nd as to the first, second and third series of Receiver's 
certificates, as known and designated in the said report of the 
special Commissioner, tiie Court finds that the Michigan Car 
Company sold before the beginning of this suit, to the Paris and 
Decatur Railroad Company, 100 box ears, and took a chattel 
mortgage from that company to secure the purchase money 
thereof, which chattel mortgage was renewed by the Peoria, At- 
lanta and Decatur Railroad C mpany, after its purchase of said 
Paris and Deeatur railroad; that sundry judgment creditors of 


the Illinois Midland Railway Company had levied executions 


_) 


f 


‘ ’ 


4 «>? «>? 
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upon some of said one hundred box cars, and that the first 


ied under order of the Edgar county 
Circuit Court of date Sentember x4. A. D. -s75. to enable the 


Receiver in this cause to redeem the said cars from said exe- 


eutions. liens and sales: that the hens of said executions were 
subsequent to ths if f said several mortgages or trust 


, , 
Wit radinbary det . | Lliroaud company ntracted betore 
I? " ‘ } ; ; ‘ | . j “| ' 
Lie ceCelVel Wills thi j i titi Liie lell ind Order OL DPAYN- 
, . ‘ } j 
ment Of sid mol} yeeS and bondholders are prior and supe- 
rior to the payinet . O] nary debts That thel fl ho 
CHTUITCS Of | ri | i} Is ot thie fr ‘ 1 = Ciilisé 
out of Willc!l » 7) ~~ Ls tT] i] Siil ct I . - ,ere not 
hens on the ro ! 31 the railroad com ny s venimst 
pr QP tld] ivces bidd Ghia Lite ile} i) snidi ceriine res Ss Subor 
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now outstanding secured bY mortgages on thi property in con- 
troversy herein, executed ty ri the date of said certinentes., 


And, upon like consi . the Court finds that the 


certiiicates mentioned and «a rived in & L €{ ommussloner s 

report as tie second seri ed under orcer of said Kdgar 

county Circuit Court of date Uctober 15 ‘ were issued im 

hy aa . | ’ ? } t e 
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standing bonds secured by mortgages upon the property in 
. .* i . » > .* i *?i } - r i e 

controversy herein executed belore said 83th dav of Uctober. 


I875, and the Court adjudges and decrees that said certificates 


Re AA eM Aas ee * ee 


are to be paid only from the proceeds of the sale of the prop- 


erty in controversy herein, after the payment and satisfaction 


of all such bonds. 


i. And, upon like consideration, the Court further finds that 


the certifhecates deseribed yn sald Commissioner 8 report is the 
third series. which ecertifieates bear date November ‘. IS75, and 
are made under order of said Edgar county Circuit Court at 
the s¢ pte miber term f 18,5. were issued under like circum- 
stances and for hke purposes as were said certificates issued 
lescribed as the first series, and for lke reasons the Court 
adjudges and decrees that the lien of said third series of cer- 
tificates ubordinate to the hen of all outstanding bonds 
secured by mortgages executed by said railroad and railway 
mpanies prior to the date of said certificates, and said cer- 
tificates are only to be paid in like order and with hke priority 


as nre Sald certincates | the first series. 


And as to the fourth series of certificates as known and 
designated in said report, the Court finds that said certificates 
were issued under order of the Edgar county Cireuit Court of 
date December 13, S75, to b l\ from one’ ht. S. Cox a passen- 
cer ear for S3B.5C0. and seven box ears for S2.500: that said 
Dpissehver Cal And seven box Ciils had t hie retotore heen part of 
ie original equipment of the Paris and Deeatur Railroad, and 
belonged to the Paris and Deeatur Railroad Company, and as 

were subject to and charged with the hen of the mort- 

evecuted DY sata Pa s,s ana Decatur Railroad Company 


: : , ; ; 
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ces no adverse or superior ownership or lien could 


be acquired on said passenger or box cars, and that said cer- 
tificates issued for the purchase thereof from said Cox are not 
a hen on said seven cars, or on any other property or assets 
now in the hands of the Receiver, in this cause or in contro- 
versy herein, as against the mortg@agees or bondholders secured 
by said mortgages, but said certificates were and are subordi- 
nate to the lien of said mortgages, and the Court adjudges 
and decrees that the same are only to be paid after the satis- 
faction or payment of all of the outstanding bonds secured by 
said mortgages ; and it appearing that,fourteen of the said certifi- 
cates, amounting to the principal sum of $2,800, have already been 
paid, it 18 ord red that Lit! ler the reference of this eause here- 
after made to a special Master or Commissioner, an account 
be taken of the time and manner in which said fourteen cer- 
tificates were paid, and the person to whom they were paid, 
and of all the interest, if any, that has been paid on said cer- 
tificates; and that the Master report to the Court the amount 
so paid to any person upon said certificates, and that such 
person, if a party to this cause, be charged in account with 
the receiversmp of the property in controversy In this cause, 


with the amount of such paviments, in favor ot the recelver- 


t, And As | tiie vf f rs ("t rtificate S ae seribed is the fifth 
series in said report, the Court finds that sald certificates were 
issued under order of the Edgar county Cireuit Court of May 
lt, IS,6, for the purchase money Or Cet rian rolling stock con- 
sisting of locomotives, passenger coat hes, DOX ‘cars, baggage 
ears, cabooses and flat rs, which the firm of Warmg Brothers 
then and there proposed to sell to said Receiver for the sum 
of SISS.055; trat the provisions of the contract under which 


said purchase was to be made, are correctly set forth under 
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sume be 
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paid. And the Court further finds, that 


original ownership of part of 


reference hereimmattel this cause chit specia ( tiitnis 
sioner or Master ta ence and an account, and ascertain 
Wet } Lny iT] r Tro | : mivoived In Said contr ior 
whl | fifth se certificates Was issued and not in- 
cluded in sehed 4 rare to said Paris and Decatur 
Railroad Compan . | Illmois Midland Railway Company, 
it any time bvelore 1 ssue of said certificates. and that he 
report specifically all ft rolling stock meluded in said con 
tract so beior i} trie ( irt further orders adjudges and 
decrees, that sal \\ brothers shall have the right. at 
then option, to recia ind again tak possession of all cars 
included in said contract, which never belonged to the said 
aris ana Decatul liallroad Company, or to Salad Lliino S Mid- ’ 
land Railway Company, before the making of such contract, 
sat such time and in s manner as this Court shall hereafter 
determine and orde ind that the Reeeiver hereim shall have 
this I olit at 1s Opti nm, to surrende: r possession of all the Cu©rs 
included in said contract. to said Waring Brothers. at such 
time and in such manner as this Court shall hereafter deter- 
mine and order; that in case of the election on part of said 
Waring brothers to reclaim snd cars, or on part of the Re- 
ceiver to surrender said cars, in either event, said Waring 
Prothers shall be paid, as a part of the expenses properly in- 
curred by the Receivers in the execution of their trust, the 
amount of the fair rental value of the use of such cars, but 
shall be charged with the amounts they have received on said 
certificates; that the special Commissioner Lereafter appointed 
state an account of such rental value and payments on said 


that under 


certificates, that he take evidence and ascertain and report the 
period of time during which said cars were used by the Re- 
ceivers in this cause, and that he ascertain and report a fair 
rental value for the use of said cars, and that he ascertain 


and report the amounts and dates of any payments made on 


said fifth series of certificates, and the persons to whom paid; 
and in stating such account he shall allow interest accrued on 
both sides thereof; he shall further ascertain and report the 


amount of all injury, other than reasonable wear and tear, 


done to said cars while in use by the Keceiver; and in case 
sald Waring Brothers shall elect not to make reclamation of 


such ears, and in ease said Reeeiver shall elect not to surren- 


der said ears, and if said ears shall be sold with the said 
Paris and Deeatur Railroad. or with said Illinois Midland 
Railway, as part of an entirety, then the unpaid certificates 


of said fifth series shall be paid out of the proceeds of sale, 


before the payment of said mortgage bonds. 
7. And the Court further finds, adjudges and decrees m re- * 
° rad 

rard to the Receiver’s certificates, described as the sixth series 

in said Commissioner's report, that said certificates were issued 
before the Union Trust Company, of New York, trustee in 
the mortgages hereinbefore mentioned. was a party to this 
cause, and were issued for rental due various parties for | 
rolling stock, which bad accrued before the issue of said cer- 
tificates; that a large part of the sail rental for which said a 
Receiver’s certificates were issued accrued as rental for rolling 

ie 


stock which had pore viously belonged to the Paris and Decatur 


Railroad Company, and was part of its original equipment, and 


was, therefore, under the prior lien of said Paris and Decatur 
mortgage; that said rolling stock was in great part the same 


rolling stock for which the Receiver’s certificates, hereinbefore 


designated as the ‘‘fifth series,” had been issued: that at the 
same time when said firm of Waring Brothers bought said 
rolling stock for the purpose of selling it to said Receiver, un- 
der the contract heretofore mentioned in this order, where the 
same relates to the certificates of said iifth series, they also 
took, as a part of the same purchase from their vendors, an 
assigument to thems lves of certain rentals claimed to have ae- 
erued and to be due upon such rolling stock; and that before 
the time of the issue of said fifth and sixth series of certifi- 
cates, and before the entry of the orders authorizing the issue of 
said certificates, said Waring Brothers already held by purchase 
and assignment said claim for back rentals, and knew for what 
the same had arisen; that said series of certificates were issued 
directly to said firm of Waring Brothers, in payment of back 
rentals so held by them; that said rolling stock was so pur- 
chased by Waring Brothers, in order to sell it to the Receiver, 
and that at the same time they purchased it, they also pur- 
chased their vendors claim for acrued rent on said rolling 
stock, and took an order on the Receiver to pay it; that the 
Receiver neither borrowed nor received any money on said sixth 
series of certificates, but simply issued them directly to War- 
ing Brothers in direet payment of the back rent claimed, by 
assignment, iS aforesaid ; that said sixth series of certificates, 
in so far as they represent rental of rolling stock originally 
property of the Paris and Decatur Railroad Company are sub- 
ordinate to the lien of said Paris and Decatur mortgage, and 
of the bonds secured thereby; and are to be paid only after 
the full satisfaction of the outstanding bonds secured by said 
mortgage, from the proceeds of said railroad property; and 
that all the balance of said sixth series of certificates which 


were issued for rent of rolling stock that did not at any time 
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roln stock, for the time during which it was used by 
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' | the amount represented by said certificates, which 


| L1O} Ps trust And it appearing to 
. ourt that ¢ ixfeen thousand dollars, the principal Ol 
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~ (nd as to the Reeeiver’s ecertifi-ates designated as thi 


seventh series sald) Commissiomer s report, the court fnds 


fore the Union ‘Trust Com- 


li certificates were issued be 


pany, of New York, t! ee us uforesaid, Wus a party to this 


eause: that said series of certificates was issued under the 


ISi 6. 


Brothers. and 


Loat Sald Cars Were bougu under a contract of sale of like 


ehara er With that under which the cars were bougn;nti fo. Which 


_— 


hat none of the 


belonged to 


the Paris and Decatur Railroad Company; and the Court or- 
ders. adiudges and decrees that the said Waring Brothers shall 


1, } ) , : , ; 
have the rngo oO} reciamation and the hecelvel the right of 


; + . " " . . 
surrender ofthe ears for which said seventh series was issued, 
, . * : . 
And, mm ‘ast } aT exereise ol such mngeht by either 
partv. said Warin ‘rothers shall be entitled to receiwe the 


fair rental value of the use of such cars, and in case of the 
non-exercise of such right of reclamation or of surrender they 
shall be entitled to payment for such carsin the same manner 
as herein above provided as to those ears not belonging to the 
Paris and Deeatur Railroad Company, for which a part of said 
fifth series of certificates was issued; and the special Com- 
Inissioner hereinaftes ippointed is hereby directed to take evVi- 
dence and state an account. and ascertain and report the facts 
as to the cars for whieh said seventh series of certificate Ss WAS 
Issued, and as to all pavments made on account thereof, int 
lke manner as 18 herein above provided as to the cars not 
belonging to the Paris and Decatur Railroad Company, for 
which a part of said fifth series was issued. 

4 And as to the Receiver’s certificates deseribed in said 
Commissioner's report as the eighth series, the Court finds that 
said certificates were issued under an order of the Cireuit Court 
of Edgar county, [llinois. of date October ©. 1876. before the 
Union Trust Company of New York, trustee, was a party to 
this cause: which order provides that the hecelver be author- 
ized te borrow 865.652.00. to be eX pe nded Aas follows: 
$31,360.00 in repairing line between Paris and Decatur; 


$7,674.00 in repairing line between Paris and Terre Haute; 


$9950 in repairing line between Peoria and Decatur, ete., 


and that the Reeeiver issue eertificates for loans in sums of 


$5,000.00, at twelve months, bearing ten per cent. interest 


irom «date; and that certificates for money to be spent on the 


Paris and Deeatur Kailroad shall be a first len on the right 


. : . } 
of Way, iron, ties, bridges, and entire raliway property orf the 


line between Paris and Decatur, with lke provisions as to cer- 
tificates for money to be spent on the line between Paris and 
ferre Haute and the line between Peoria and Decatur; that 
the said Court, when it entere uch order, had jurisdiction, 


for the protection and preservation of the trust property im 


the custody of its Receiver, to make sueh order, although in 
j ; ‘ } ' : ] ° 

advance of the prior lien-holders being made parties to the 

enuse. and thereby to eharwvt thie property in Liv ustody Ol 

the Receiver with the mount of such Reeeiver'’s certificates 


issued by its authority, but subject to the rmght of the prior 
hen-lolders. when brought before the Court. to contest the 
} a> A ‘ ; } ' 1] :; ate 
necessity, validity, effect and amount of all such certiftcates, 
‘ f ij. , » 3 } } ? 1% ? , ; ° ? } [| r ) ? ‘ 
as iUily as li suUCH Gulestlons Were tuen, ior the first time, pre- 
sented for cetermination: and that such certificates. when 
: | . » ae + sea ri , } ij . > ; , i] 
Issued pDepore Saldi LtrusLlees and ponadhnoiders Were veiore tile 
Court. must be deen i LO io tuken Dy thie holders thie reof 
subject to the rights of said trustees and bondholders: that 
now that such trustees and bondholders are before the Court, 
Such expenditures as appeal to have been rightiully made inh 
the interest of all concerned in the management of the prop- 
j | : ae 4 . | } } ) ‘ 
the hands oft the Receiver. : lthough miuce before 
such Lrustees and bondholders were before the Court, 
should yustly and equitably be mac Charges upon such prop- 
: ; _ . +} ] f 4 4 , . 
erty, prior to the len of said mortgages; that the Receive 
by virtue of such order, borrowed $835.000.00 for which he 
issued seven certificates of 385,000.00 each. num ered from 
one to seven, inclusive: the first six of which were made a 


len on the line between Paris and Decatur. and the seventh 


ww Sp . 2a 


me, lly 


wee ee es 


of which was made a lien on the line between Peoria and 


Decatur; that the sum of $30,000.00 was expended by the Re- 
ceiver in making necessary repairs on the said line between 


of $5,000.00 was expended by 


Paris and Deeatur, and the sum 
the Receiver in making necessary repairs on said line between 


Peoria and Decatur; that uppears’ trom testimony taken 


and a hearing had since said trustees and bondholders have 


come before the Court, and while they were duly represented 


by counsel, that said sums respectively were expended in good 


faith for the protection and preservation of said lines of raul- 


road, respectively, and that the necessity of such expenditures 


was urgent and admitted of no delay, and that the holders of 


said certificates are entitled to hens aceording to the provi- 


sions of said order, superior to the hens created by said mort- 


gages; and the Court doth order, adjudge and decree that the 


said certificates, numbered from one to six inclusive, be de- 
clared and held to be a first hen on the nght of way, iron, 


ties, bridges, and entire railway property of the line between 
Paris and Decatur. and that the said certificate numbered 


seven be declared and held to be a first lien on the right of 


Way, iron, ties, bridges, and entire railway property of the line 
between Pe rat and Deeatur. and that such certificates he paid 


out of the proceeds of sale of such lines and property, respeet- 


ively, before payment of bonds. 

10. And as to the Reeceiver’s certificates deseribed as the 
ninth and tenth series in said Commissioner’s report, the Court 
finds that they were issued under order of the Edgar county 
Circuit Court, of date September 18, 1877, for the purpose of 


buying cars from said Waring Brothers, under contracts of 


like character with those under which were bought the cars 


series of certiticates were 


for which the said fifth and seventh 
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17 
Brothers, and the First National Bank of Terre Haute, Indiana, 
assignees of sixteen of said certificates, have filed a petition 
in this Court, praying for the surrender of said cars, and for 
an accounting in reference to said certificates, and the rentals 
provided for in the contract of sale, and for payment for 
depreciation of Cures to whiebl petition the present Receiver 
has filed an answer alleging that the terms of rental provided 
for in the contract are inequitable, and asking that the eon- 
tract be set aside. and that a just compensation, ior the use 
of the cars to be surrendered, be ascertained; that the con- 
tract price of such cars 1s fair and reasonable, but that the 
rentals provided for in such contract, and other provisions 
thereof, were onerous to the rec ivership; that said certificates, 
exclusive of interest, amount to 396,753.93, upon which there 
has been paid, exclusive of interest, the sum of 832,228.10. 
And the Court further orders, adjudges and decrees, that the 
said contract of sale between said Waring Brothers and L. 
Genis, Receiver, be and the same is hereby set aside and va- 
cated: that the said Waring Brothers and the first National 
Bank of Terre Haute, Indiana, be and they are hereby granted 


leave to reclaim and retake possession of the said 200 box cars, 


and that the Receiver herein surrender and deliver up the same 
to them at such time or times as may be mutually agreed 
Upon by sald parties, Or, In «i fault of such agreement, at such 
time as muy be hereafter «i Sie rated by order of this Court; 
that the special Commissioner, hereinafter appointed, take evi- 
dence, and ascertain and report the fair rental value of said 
box cars during the time thi same have been o1 my be in 
use by the Receivers in this cause, and also a just and equit- 
able allowance for the depreciation, if any, of said box cars 


while in use by the Receivers, over and above the ordinary 


and 


lurther ordered that thre OuUTSTANAI eeriiicates oO} said series 


snail be valid oniv tor sueh baliat iis may he reported LO and 
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cates belore then issued, such hen attaching to right of way, 


ay ty 
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iron, ties, side tracks. station buildings. fencing and all other 


* 
lroad property between Paris and Decatur, and to the powers 


and franchises of the Paris and Decatur Railroad Company ; } 
and Z that the certificates ssued to pay taxes on the line 
from Paris to Terre Haute should be a first lien on said line. 
superior to all other liens and certificates, and attaching to 
property, and to the franchises of the Paris and Terre Haute 


‘ailroad Company in like manner as above; and (5) that the 


certificates issued to pay taxes on the line from Peoria to De- 


eatur should be a first lien on said line, superior to all other 


liens and certificates, and attaching to property, and to the 


franchises of the Peoria, Atlanta and Decatur Railroad Com- 
pany in like manner as above; that in virtue of said orders, 
the Receiver borrowed of Waring Brothers the sam of 36,573.56, 
and issued to them certificate No. 1 for that amount, with 
which sum he paid off the taxes on the lines of railroad from 
Peoria to Decatur, being the Peoria, Atlanta and Deeatur sec- 
tion of the Illinois Midland Railway; and the further sum of 
$32.475.2), and issued to them certificate No. 2 for that 
amount, with which sum he paid off the taxes on the line of 
railroad from Paris to Decatur, bemg the Paris and Decatur 
section of the Iilmois Midland Railway; and the further sum 
of $1,094.41, and issued to them certificate No. 3 for that 
amount, with which sum he paid off the taxes on the line of 
railroad from Paris to Farrington, being the Pairis and Terre 
Haute section of the Ulinois Midland Railway; that said sums 
were advanced by Waring Brothe rs, before the certificates were 
issued, at a time when interest could be lawfully contracted at 
the rate of ten per cent.; and the Court doth order, adjudge 
and decree that the said three certificates are, and they are 
hereby, declared to be valid, and that they shall have full force 
and effect as to their respective amounts, liens and rates of 
interest, as authorized by said orders of Court, and according 
to the purport of said certificates; that said certificate No. 1 
shall be a first lien on said line fron: Peoria to Decatur, and 
said certificate No. 2 shall be a first lien on said line from 
Paris to Decatur, and said certificate No. 3 shall be a first lien 
on said line from Paris to Farrington, which liens shall be of 
the character and effect, and shall attach to the property on 
said lines, and to the powers and franchises of the said see- 


tional railway companies, as provided in said orders of Court. 


4) 
tiit 


that 


ne are valid accord to their purport, and that the same 
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the sum of 517,000.00, to be expended in making necessary 
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amount was expr nded in re pairing thi line between Paris and 
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Decatur; No. 9, for S4.000.00, which amount Was expended in ' 
repairing the line between Peoria and Decatur; No. 10, for 

' 
$5,000.00, and No 11, for S82.674.00, whieh amounts were ex- 
iu nded im re pairing the iim between Paris and Farrington: ' 
that said respective sums were expended in good faith. under i 
urgent necessity, for ti pioteclion and preservation of said i 
lines of railroad, respectively: and that suid sums were loaned 
to the Receiver upon the faith of said orders of Court, giving - 


— '% * * i ° et a* iy >» . ‘ ’ ‘ 
rst liens on sald respective lines, superior to the i1lels Of sala 


mortvages. to the holders of said ecertifeutes: and the Court 


orders, adjudges and decrees that the said certiticate No. 8. 


be declared and held to be a first hen on the right of way, 


iron, ties, bmdges and entire railway property of the line be- 
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. tween Paris and Iecatur, and that the said certificate No. - J 
be declared and held. t e a first hen on the right of way, 
Iron, ties, bridges aud entire railway property of the line 
between Peoria and Decatur, and that said certificates Nos. 10 
= and 11, be deelared and ld to be a first lien on the right of 
{ way, iron, ties, DI ives id entire railway property ol the line 
between Paris and Farrington, according to the purport of said 
: orders of Court, and that such certificates be paid out of the 
proceeds Ol sale of su nes and property resp tively before 

pavinent ol bonds. 
5. And as to the Receiver's rtificates designated as the 

’ 

fifteenth series in said Commiussioners report, the Court finds 
4 That Sad ce rtificates were sued unde order yf this Court >) 
January 2%, ISS1; that they were issued to Waring Brothers in 
| compensation for damages and depreciation, beyond ordinary 
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said arbitration. 
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Sill 


hd th 


referred. 1s 


gagHwumu wee 


roiln Ss 


e of whom was appomted by Waring 


brothers, in charge of their 


other than Waring Brothers. 


notice to them: 


, 


wear and tear, of rollin STOCK sold and leased by tnem to the 
receivership in this cause; that the basis of the amount of such 
damage and depreciation : a report mac by two arbitrators, 


srothers. and the other 


ie Receiver that = the Receiver so appointing 
was at the ime time the agent of Waring 
interests mvolved in such arbitra- 


interests of the mortgagees and bondholders, 
were not, in faet, represented in 
and that the proces dings were conducted with- 


, 


and the orde rs, Huda S and decree S 


ct 


; 


VO! l. mri that said order he 


e Commissi to whom this cause herein- 


i - 


directed to proof and ascertain the amount 


«yond ordinary wear and tear, 


CK hich said arbitration was had. 


and ror toe purchase Wwhoien tine hith seventh. ninth and 


tenth eries of certificates were issued: and the Court finds 


} -_ : ; 
tnat a iares part ol] bid rolling stock, fol Lue purchase *) 


which said certificates were issued, was originally property ol 


the Paris and Deeatur Railroed Company, and subject to the 


‘ | ; i sa } ’ : 
hen of the mortevages hereinbetore deseribed. Bate the Commis- 


| { , “4 i , Tr ' , 
sioner is directed to report separately the depreciation, beyond 


- ) | al . , } 
ordinary wear and tear. which has been suffered by sald rolling 


Stock originally belonging LO aid Paris and Decatur Railroad 


: . ; ’ , 77? 
( mM pany and What fas been suffered Dy any roiling stock not 


SO oO] Waitt belongin: to sid Paris and Decatur Railroad 


Company, and to report the same to the Court. > 


teenth and seventeenth series in sald Commissioner s report, 
the Court finds that said eertinenates were issued under the 
order of this Court. of date June 2. ISSL: that said order 


authorized the Reeeiver to borrow S13." 00.00 to be expended for 


] is _ ae | ‘ | ; ) ‘yy . Fr Son , 

betterments to be made on the Paris and Terre Haute Railroad, 

‘ } 4 , ' ; . ‘ . martitinra s oa 4 . 3 +i,, 4 er 

and tO issue and negotiate certilicates at NOt iess than nhinecry 

CFenTS On LD adoiar. such certihneates to be tH special Charge and 

lien on the portion otf tii Ilinois Midland Railroad between 


Paris and Farrington, superior to the lien of all mortgage 


debts of said railway company, and 


’ 
4 
debts of all ecelivers of said raniway Company, except such 


Kecelvi rs cle bts is b id ie fore the 1} been Lun le special liens 
therein, such hens to attach to all right of Way, iron and 
steel rails, ties, bridges, depot buildings, side tracks and 
all other railway property on said line; that said order 


authorized the Receiver to borrow 335.000.00. to be expended 


for betterments to be made on the Paris and Decatur railroad, 


and to issue and negotiate lke certificates therefor, to be a 


like charge and lien as above, on that portion of the Illinois 
Midland Railway, between Paris and Decatur: and to borrow 
$32.000.00, to be expend | for betterments to be made on the 
Peoria, Atlanta and Decatur Railroad, and to issue and nego- 
tiute like certificates therefor, to be a hke charge and lien, as 
above, on that portion of the [illinois Midland Railway, between 
Peoria and Decatur ; that virtue of said order the Receiver 
borrowed of the Indianapolis Rolling Mili Company, the sum 
of $21,725.00, including discount allowed by such order, and of 
S. A. Fletcher & Co. the sum of 358,275.00, ineluding such dis- 
count, and issued to said [Indianapolis Rolling Mill Company 
certificate No. 1, for $3,530.00, to be expended on the line 
between Paris and Farrington, and certificate No. 2, for 
$,9205.09, to be expended on the line between Paris and De- 
eatur, and certificate No. 3, for 38,690, to be expended on the 
line between Peoria and Decatur; and issued toS. A. Fletcher 
& Co. certificate No. 4, for S9.470.00, to be expended on the 
line between Paris and Farrington, and certificates No. 5 for 
$10,000.00, No. 6 for 310,000.00, and No. 7 for $5,495.00, to be 
expended on the line between Paris and Decatur; and certifi- 
eates No. 8 for $810,000.00, No. 9% for $10,000.00, and No. 10 for 
$3,310.00, to be expended on the line between Peoria and De- 


catur; that the moneys obtained on said certificates were ex- 


pended by the Receiver in making betterments on the respective 


lines, for which said sums, respectively, were borrowed; and 
that said sums were loaned in gvod faith by the holders 
of said certificates, upon the credit of said order of Court, for 
the purposes aforesaid; and the Court orders, adjudges and 
decrees that the said certificates Nos. I and 4 be declared and 
held to be special liens and charges upon the portion of the 


Illinois Midland Railway between Paris and Farrington, of the 


; 


character. force and effect. and to the extent provided bv the 


sail order of this Court. of June 20. 1I8>%1. in virtue of which 

iid certinicates were issued. according to the purport of said 
CeTLINGCATeCS : Al | that the sand ‘ertinenutes Nos. > &. © and ri 
Ly re nd held to be sp eins and charges upon the 
pol f the Ulin Midland Railway betw Paris and 
Decatu Of 7 rorce. rractel nd effect and to the extent 
provided b the said rder of this Court. in virtue of which 
Ol &8 ertiiicates were issued according to the purport ol 
eat ind that tl ud certificate Nos. 3 8, 3 
and 10 be declared and held ‘to tb special liens and eharges 
upon the portion of the. Llinois Midland Railway between 


Peoria. and Deeatur. of the foree. character and effect. ana to 
the extent provided by the said order of this Court. in virtue 
Ol which said certincates were iss led according to the purport 
of said certifieates: and that all of said certificates be 
entitled to priority of payment over bonds, 

eH And iS TO thie Recs Ivers Cf rtificates designated iis the 
eighteenth series in said Commissioners report, the Court finds 
that said certificates were issued under another order of this 
Court. of date June 20. ISSI. approving the appropriation 
by the Reeceiver of S63.037.08. ou earnings of the Llhnots 
Midland Railway, in payment of betterments made by him, 
decreeing that said Sutin be ah Spe ‘lal Claurde ana lien ou the 
several portions ol the line of saul railway In proporadon to 
the amounts expended thereon, authorizing the Receiver to 
msue certiicates for SS) (MOS MSS). ex pence Ol} line between Paris 
and Farrington, and making the same a_ specific charge and 
hen on the lne between Paris and Farrington, inelnding all 
right of way, iron and steel rails, ties, depot buildings, side- 


other railroad property on said hue, superior 


bonds and cle bts 


all Receivers of sald [lhe 
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ii } i> ' : : . i j ’ ' <9 
nois Midland Railway ¢ mpany, except sucu devts Ol Receivers 


as by decree ol this Cou or of the said Cuireuit Court of 
Kidigar county mav h been heretofore declared to be specific 
charges and lens 3 portion of said railway; and author- 
izing the Receiver to iss certificates for $358,258.98, expended 


on line between Pars and Deeatur. and making the same a 


Sspecilie lien and cuars thereon 10 IlKe@ Manner as avove: and 
HuULLOrIZINEe (ne Ri "eLye tO sSlit certiiicates lor SiS.O8S0.17, 
: ! ; Be i + as }? 1) » . . . > 

expended on lime betwee eorla wn ecatur, and making 
Lin Silt | Speci ile] ind charge thereon as above: and 


the Court further finds that said certificates were sold by the 
Receiver at a- discount permitted by said order of Court, to 
S. A. Fletcher & Co., who bought them in good faith upon 
the credit of such order, and that the said certificates Nos. 1 
for 310,000.00 and 6 for 358,680.17, were issued for betterments 
placed on the line between Peoria and Decatur, and that said 
‘certificates Nos. 2. 3 and 4 for $10,000.00 each, and No. 5 for 
$5,253.98, were issued for betterments placed on the line be- 
tween Paris and Decatur; and that said certificate No. 7. for 
$6,008.53, was issued for betterments placed on the line be- 
tween Paris and Farrington; and the Court orders, adjudges 
and decrees that the said certificates Nos. 1 and 6 be declared 


liens aud charges upon the portion of 


and held to be special 
the Illinois Midland Railway between Peoria and Decatur, of 
the character, force and effect; and to the extent provided bA 
the suid last mentioned order of this Court, in virtue of which 
said certificates ‘Were issued, accordiug to the purport of said 
certificates: and that the said certificates Nos. 2. 3. 4 and 5 


be declared and held to be special hens and charges upon the 


portion of the Illinois Midland Railway between Paris and 


Decatur f{ the eharacter. force and effect. and to the extent 


provided by the said last mentioned order of this Court, in 


virtue of which 321d eertineates were issued, according to the 


purport of said certificates; and that 
4 be declared and held LO be special hen and charge upon 
the portion of the [linuis Midland Railway between Paris and 
Farrington. of the character, fore na effect. and to the ex- 
tent pro led by suid last mentioned order of this Court, in 
virtue of which sala ertificate was issued, according to the 
rport of said certificate, and that all of said certificates be 
entitled to priority oO} payment over bonds. 

Ls, And the Court approves the findings ana eonelusions of 
said special Commissioner under the head of ‘*FLoatine INpEBT- 
EDNESS, In said report, but this order is not to be construed 
as an adjudication as to the validity, amounts, priority or 
effect of the several items of tloating indebtedness shown on 
the Reeeivers’ books: and the same are still subject to contest, 
except as to the amounts of such items as are determined by 
this decree. 

i’. And the Court approves the findings and conclusions of 
sail special Commissioner under the head of “Tae Loan Ac- 
COUNT, In said report, and finds that the Receiver borrowed of 
the first National Bank of Terre Haute, Ind., and of Mehean 
& Co., bankers, certain sums of money, which he applied 
directly to pay the necessary expenses of the execution of his 
trust herein, and that there are balances of 354,900.00 and 
$32,000.00, respectively, due on account of such loans; and the 
Court orders, adjudges and decrees that the holders of said 
claims are entitled to priority of payment out of the trust 


estate, before payment of bonds. 


the said certiticate No. 
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20. And the Court approves the fin lings and conclusions of 
said special Commissioner under the head of ‘‘Aecounts oF 
Wartnc Brorners,” in said report, and the Court further 
orders and adjudges that the report of said Master in regard 
to the item of 510,274.68, of date August 51, 1881, shown in the 
amount claimed by Waring Brothers for rent of rolling stock 
over and above certificates of February 1, 1881, is approved 
and contirmed, and the order of allowance of said amount 
against the rect ivership nerein 1s hereby vacated and annulled : 
itis further ordered that the report of the Master in regard to 
the fourteen items of °5,555 each, the first being on February 
|. INSIL, and the two items of $2,313.90 and $5385.50. respec - 
tively, as shown in subdivision two of the loan account im said 
Master's report, is hereby ratified and confirmed; and the Court 
finds that said items and charges are for rent of rolling stock 
formerly sold to the Receiver by Waring Brothers, and sur- 
rendered by the Receiver to Waring Brothers under order of 
January 29, 1881, of this Court; that said order was obtained 
by Waring Brothers, on the one part, and their agent, Genis, 
acting as Receiver, on the other. It is also ordered that, upon 
the reference to the Master hereinafter made, said Master take 
an account of what is fairly to be allowed as rent for the rolling 
stock for which said items stand charged in the account of said 


> 


Waring Brothers, on a fair rentai or a quantum meruit basis, 
and report the same to the Court; that m taking such account, 
he disallow rents on said rolling stock that originally belonged 
to the Paris and Decatur Railroad Company. 

21. The Court further orders, adjudges and decrees that all 
State, county, school and other local and general taxes, legally 
assessed and due upon the property of said several railroad 


and railway companies, are hereby declared to be first lens 


effects of said companies 
respectively, prior to all other hens or demands, except the 
eosts of this Court. and® fees of officers of this Court and of 
counsel, to be hereafter allowed by this Court; and the same 
shall be paid out of any proceeds of sale of the said properties 
Pesiy tively eeele. vi il they ire “sSeSSeC. bi¢ | after t hie pay- 
ment of such costs of Court. and fees of officers and counsel 

and the Commissioner hereinatter appointed is directed to state 
and report an itemized uceount -¢ f thie amount of such taxes 


chile bbidd UTIDAI Upon encon OL Sala several pr py rries: and hye 


i i ~} ( pitta pe) | f Tine Tilt lie COnSIMerALION 7) | the 
Court. an itemized ccount ol} penalties, literest and COSts 
claimed (>] sucn Tax 

yA if |> furthy order I that these causes as consolidated, 


and all bi Various matters mentioned and c nsidered Im this 
order and in th report of said N. \\. Branson t) ed berein on 


April, A. 1). ISSS. be referred back again 
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, 


to said N. W. Branson, Esq., who is hereby appointed special 


‘ ' ; } 
( Ommissioner to execute tiil Lije references nerein mudae, and 


that he take accounts and make investigation, as hereinbetore 
specifically directed, and that he further take testimony and 


an account of the amount due on.all the bonds outstanding 
under the various mortgages mentioned and described in the 


pleadings of this cause, und that Le investigate and report to 
this Court a statement of the numbers and amounts of the 
pond of the sectional mortgages herein which were surrendered 
and exchanged for bonds of the [llmois Midland Railway Com- 
pany, and report specifically what bonds of the Paris and 
Decatur Railroad Company remain outstanding and unpuid 
which have not been exchanged at ahi time ior bonds Of the 


ompany, and that he, with as much 


certainty as possible, ascertain What amount, u any, is due 


from one to the other of the three sectional! roads. namely, the 
Paris and Decatur Railroad Company, the Peoria, Atlanta and 
Decatur Railroad Company and the Paris and Terre Haute 
Rilroad Company, on an account fairly stated between them, 
taking into said account proper allowance for the use by them, 
respectively, of rolling stock belonging to the others, or of the 
terminal facilities belonging to the others, or of moneys paid 
by (ol) on neecount of any eApehise OF debt pt! yperly payabl by 
another, or of any other matter which may equitably create a 
lie or raise a just claim in favor of any of said railroads for 
the payment of money by any one of said railroads to or in 
exoneration of the other; and that he ascertain and report a 
proper «distribution of the hens or obligations to pay any of the 
Neceivers certificates or Receiver’s indebtedness herein, resting 
upon the different roads, respectively: and in ascertaming the 
amount of said certificates to be paid by each of said roads, 
respectively, he shall take into account the amount he shall so 
tind due from each of said railroads to the other or others, 
resp etively, as before provi led: and also to take testimony and 
ascertain upon which of the three sectional roads shall be 
placed the burden of paying for terminal facilities, and the 
amount of the indebtedness Ineurred by the Receiver fi r ter- 
minal facilities, rent of rollin stock, motive power, and other 


matters, and to take, consider and report any and all other 


‘testimony offered by any of the parties hereto that may be 


pertinent to the issues herein, and to make report of said pro- 


ceedings, doings and conclusions together with the testimony 


' ' - 3 
taken, to this eourt. Ana at said: Special (ommissioner 1s 
hereby authorized to issu lbparnas to compel the attendance ol 

’ { Y ; . } 
Witnesses and production papers; and to administer oaths 


’ ‘ ho - j | ‘ _ P 
’ mestions as to tiie reia ¥ priorities ana 
ot the respective nolders of the several series oO! Ri celver s cer- 


blieates and | oth " heeelver > indebtedness. ure re served until 


1b Stina ye iIscerlaiIned that 10 18 necessary to determine such 
a ’ ‘ | > s**t ) ‘ } ; 
questions, DUEL this ordel snot to be construed as atiecting 


priorities, | Al now eXIstin’g as petween t ie several! holders 


of Receivers certiticate s ana Ther Receive) ~ indebtedness. 


25. And the Court approves and contirms the findimgs and 


j ] : q’ i Sal . ‘ 
COnCIUSION | sald special Commissioner il DIS sald report Cone 
rained Mie) Lilie respective nmewa Ol As TO THI NePORT Ot 


ReceEIvVeR Gents.” and “As To THE INVENTORY: and the Court 


; 


orders, adjudges, and decrees, that the final report of L. Gens, 
late receiver, filed herem on the 15th day Ol May, ISs2, and 
the accounts f said Gens, tiled herein from time to time, 
during the course of his admuin.stration as Receiver. be and 
the same are hereby approved; that the arrears of salary due 
said L. (renis, as receiver, as shown by the books of the 
Receiver iy paid iis part of thi expenses prope rly incurred in 


the execution of his trust: and that the resignation of said La. 


Genis, as receiver, be accepted without qualification. 


24. And the Court tinds that all the material allegations 


contaimed in the bill of complaint of the Kansas Rolling Mill 


‘ 
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ws 
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Company are true; that under the terms of a econtract dated 
May 4, 1877, Albert Grant and Maurice Grant, defendants 
herein, composing the firm of Grant Brothers & Company, 
sold and assigned to Charles Waring, William Waring and 
Henry Waring, composing the firm. of Waring Brothers, 4,2C4 
bonds of the Llinois Midland Railway Company, each for the 
principal sum of $500.00, which bonds then were and still are 


in the Consolidated Bank of London, England; and also cer- 


} } ’ 


tain others of the sectional bonds of the origmal railway com- 
panies ul resaid, the names, numbers, characte and amount 
of said. sectional bonds not being fully known to the Court. 
That such bonds were so sold and assigned to said Waring 
brothers with full notice that the Kansas Rolling Mill Com- 
pany was entitled to an equitable lien thereon to secure the 
sum of one hundred and fifty-three thousand five hundred 
dollars, being the equivalent of £39,700 sterling, with interest 
thereon at the rate of ten per cent. per annum from the tenth 
day of Mareh, A. D. 1874: that said £30,7.0 was the amount 
of indebtedness due from Robert G. Hervey to the Kansas 
Rolling Mill Cofhpany, which said Grant Brothers & Company, 
for full value, promised and assumed to pay. That Waring 
Brothers took the bonds obtained by them under the contract 


of May 4. 1877, subject to an 


quitable lien as aforesaid. 


It is, therefore, adjudge | and decreed by the Court that the 
Kansas Rolling Mill Company have a len on said 4,204 bonds 
of the Lllinois Midland Railway Company, and upon any other 
sectional bonds of said companies owned DY Waring Brothers, 
obtained by them under said contract. And upon any other 


bonds that have been or may be substituted for any or either 


of said bonds; that any sum to which said Waring Brothers 


may become entitled by virtue of their owning any of the bonds 


Commis- 


sioner executing this deeree. to the Kansas Rolling Miil Com- 
pany or its solicitor, until the neipal and interest of thi 
recta tte rig . ied ry mt fj i rig shall ha ( been fully dis- 
cha a 
furtl idiudged and ordered that unless the Kansas 
I \ { ae wath ana pid Warn rot lt] sflili OV THe! 
try} tintiiate merely iS to ae ] pve f tril tl and 
“wmMou Ol the vonds to hich said hen attach the Commis 
' } ’ 
Sener « ti} This adecres sn proceed to take provost wna 
re iT | Like’ Sarie ind this is referred fo) that pur- 
1} ‘ 
it is further ordered, that thre mestion as to whether a per- 


Bona! decree or 1U lorme nt shall bye render dj Acoust Sid Waring 
‘ ] f . + | ‘ ‘ + | ] lit | ; . las ‘ 
Brothers 1) ine Amount OL the madebtedness fo] which said 
lien Is given, or for any part thereol that shall not be realized 

' i | °* , * : e+ e+ — ‘ + 
by means of said hen, is reserved tor future consideration 


and determination D' this Court in this cause. nothing beimdg 


Ji. The Court I inthe ee rele is. Huda ~ and it Crees. that 
leave be granted to tlhe respective parties to this cause to file 


herein certified copies of all trust deeds and mortgages, and 


‘i - 4 " . . . ] , i 7 ] ,aF . 
other existins documents referred to mn the preadluges and eV i- 
dence in this canse: and the said = trustees, James F. Secor 


and The Umon Trust Company of New York, are hereby d- 


and deposit 


ad 


ad 


aon 


28. The Court further orders that the said special Commis- 


sioner take such fuither testimony as may be offered bY any 


party mm interest pertinent to the claim of Orvis and Adams, 


, , ; 

trustees, for couwsel fees, and for expenses and liabilities in- 

f Pred wv hell i i I Tipo sation ior their services: and 

said Commissioncr sbhuli reiruiiy XE such testimony as 
j } i es > ¢ ‘* 

Well as all Other testimony renay tanell ill this maccer, ana 
»? : | | -_ , * 

repo) His CONCUSSIONS theres I the Court. L his Leference is 


made so that said claim may be placed in proper form for 
determination, and this order is not to be construed as a de- 
cision thik such (iibithi i> echarveabi to) ilé re eivership or 
allowable im these causes. 

Ze. the Court furthe: rders and decrees that the cause 
now pending in this Court, entitled The Union Trust Company 
of New York vs. the Paris & Decatur Railroad Company et al., 
being No. 4,842, be, and it is hereby, consolidated with these 
consolidated CAUSES, and That the pleadings in said cCon- 
sulidated causes, and all proofs heretofore taken therein, 
be held and stand as applicable to said last mentioned cause, 
and that the issues therein be now considered as formed. 

40. The said Commissioner is hereby empowered and 
directed to take proof and state an account of all the indebt- 
edness of said receivership ; and all claims of employes which 
accrued within six months pnor to the first appointment of a 
Receiver herein; and all claims for mght of way or lands used 
for railroad purposes, not paid for; and all bonded indebted- 
ness Of Suld lilinois Mii land Railway, Compal \, and each of 
its constituent e mpahies; and to report the same, properly 
classified, to the Court. 


41. And the Court further orders, adjudges and decrees 


that all parties hereto, and all other persons holding claims 


| & | . 2 P 
against sald recteiversuip, or said property im he custody of 


the Court hers in, be and they are hereby red lived, on or he- 


, P , ; 
ore the tirst dav of September. 


‘Sh, to pre sent to snd Com- 
missioner, N. W. Branson, all such claims and demands as 
they may have against said property and said re celvership, and 
make proot of the same, in such form as may he satisfactory 
to the Commissioner: and Said Commissioner shall, be fore said 


+ 


sule, report the tacts anda his conelusions thereon as to all 
such claims and demands, and shall report how far they ure OF 
ought to be held to be liens on said property or any part thereof, 
or any part of the proceeds thereof. Said Commissioner, how- 
ever, shall, in making said report, consider as already determined, 
all the conclusions of said report and supplemental report of 
Special Commissioner Branson hereinbefore referred to, so far 
as said conclusions are full and complete. Said Commissioner 
shall cause publie notice of the above requirement to be piven 
by publication tor two successive weeks In @ daily newspaper 
published im each of the cities of Chicago, Peoria and Decatur, 
Illinois, and Terre Haute, Indiana, and im at least one week- 
ly newspaper published im Paris, lilinois, the expenses of which 
publication shall be paid by the Receiver, upon presentation 
of proper bills therefor by the Comm:ssioner; and the said 
Commissioner shall mail like notices to all claimants whose 
names and address may be known to him. In case the va- 
lidity or amount of any claim so presented, or of any lke 
claim now pending and undetermined shall be contested by the 
Receiver, or by any bondholder, creditor or other party in in- 
terest, the said Commissioner shall take the testimony on both 
sides pertinent to such contest, and shall report the same to 
the Court, with his conclusions thereon; and all pending claims 


by way of intervening .petitions or otherwise, and all such as 


BO 


may be hereafter presented, are hereby referred, and shall 
stand referred to said Commissioner for that purpose, without 


the necessity of a special order in any case. 


And the Court further rele rs, adjudges and decrees that all 
such claims, which shall not have been presented in conformity 
with this order within the time above limited, shall be and 
they are hereby declared to be barred and estopped from pay- 
ment out of, or participation in, the trust fund in the custody 
of the Court, or assets of the receivership : Provided, however, 
that it shall not be necessary for creditors whose claims have 
already been allowed by orders of Court, heretofore entered, to 
make further proof or presentation of the same, unless re- 
quired so to do by further order of the Court; and claims now 
pending On intervening petitions shall be deemed as having 


been duly presented. 


And provided further, that it shall not be necessary for the 
Receiver 's employes in Operating the road, whose names ippear 
upon the pay-rolls, to make presentation and proof of their 
claims, unless specially ordered; but such pay-rolls shall be 
prima fact evidence that the employes whose names appear 
thereon are entitled to the respective amounts there shown. 
And in case any such employes shall have assigned their 
claims or any certificates or other evidence thereof, the 


paid only upon production of such certificate, 


assignee shall be 
or.if lost, upon satisfactory proof of such loss; and in no 
event shall the assignee receive more than the amount actually 
paid by him and received by the employe,—which amount 
shall be shown by proper aftidavit of the assignee; and the 


Commissioner may exact further evidence. 
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Irom then r eithie Lnen Sala nmittes Nall aiso report q. 
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sepal v 1 nature and value of all property of the Llimois Mid- 
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COMPANIES lil nas May bhuve veen purchased OV an 


Oi thie Receivers nereilyD. Said committee shall report to this | 
Court, belore sald sale, 


SO framing Lue re port as to intorm the 


; , i, 
sald sections, with the 
property, franchises and choses im action pertaining thereto, | 
. iT doilars Hari ¢ 1 Vilis sind ative 


rther orders that the special Commissioner f 


report his conciusions as to the proper 
amount ol compensation to be allowed James I. Secor 


rust Company of New York, trustees under the 


solicitors. for services 
+ , 
other counsel fees claimed 


by attorneys. 


irt further orders that said Commussioner take 


evidence and make port @s to all judgments In courts of 
record against the Illinois Midland Railway Company and each - 
of its constituent companies, rendered before the appointment 
of a Receiver herein, giving the dates and amounts thereof, the 
names of judgment creditors, and stating by what courts the 
a 


~ 


! 
{ 


‘ 


BY 


hu loments were ren lered. his reterence 18s MA le only for the 
purpose of placing the claims of such judgment creditors in 


form to be passed upon hereafter by the Court. 


5 ty And the Court doth order said Receiver to return to 
Messrs. Waring Brothers. at Terre Haute. Indiana. the follow- 
ing described motive power and rolling stock now in his pos- 


SCSS1ION : 


locomotive engines, numbered from 30 to 32, both inclusive. 
Coal cars, numbered from 464 to 475, both imelusive. 
Box cars, numbered from 695 to 70., both inelusive. 
Box cars, numbered from 709 to 723, both inclusive. 
Box cars, numbered from 725 to 743, both inelusive. 
Box cars, numbered from 745 to S11, both inelusive. 


Box cars. numbered from 813 to 817. both inclusive. and 


Box ears. numbered from ‘1 to 1100. both inclusive. 


of 


twenty-five per week, —the first delivery to be made on or about 


a 


Said cars to be so returned by said Receiver at the rate 


the sixteenth day of June, A. D. 1884. On such surrender of 
said rolling stock and motive power, the damage it has suf- 
fered beyond ordinary wear and tear shall be ascertamed in 
the manner provided for in the agreement of lease under which 
|.. Genis. former receiver in this: cause elaims to have ac- 


cepted the said rolling stock trom Warng brothers. 


It is further ordered that all rent upon the above deseribed 
rolling stock shall cease on tlie said sixteeuth day of June, 
ISS4. and all of said rolling stock shall be and stand at the 
risk of said Waring Brothers. and the Reeeiver shall not be 
respousibie ior any accicdel r destruction by fire or other- 


wise thereafter caused thereto except that irising from the 


misconduet said Receiver, or wWlile said Receiver shall be 


using any of said rolling stock, or suffering or permitting the 


same to be used by any other railway company. 


It is further ordered that if said Receiver shall use or oper- 
ate any of the above mentioned re neg stock utter June loth. 
Is84, and before delivering it to th POSSESSION Ol sald Waring 
Brothers, then said Receiver shall pay to said Waring Brothers 
mileage at the rate of three-quarters Ol a cent per mile: or if 


said Receiver shall permit any ol said rolling stock to be used 


by any other railroad company, and shall collect any mileage 
therefor after the said sixteenth day of June, 1884, then said 
Receiver shall account for and pay to said Waring Brothers 
any mileage so earned by the said rolling stock after said last 


mentioned date. and colleeted by him, and he shall make dili- 


gent efforts to collect anv such mileage so earned. 


The Court reserves the mght to determine what rent, if any, 
Is due on aceount of said ears, SO TO be surrenders ror pe riod 


prior to June lh. ISS... 


36. The Court further orders that the receiver, D. H. 
Conklin, pay, without unnecessary delay, to N. W. Branson, 
Commissioner herein, the sum of one thousand dollars to 
apply on account of SeTVICeS heretofore rendered by verbal 
order of the Court, and hereafter to be rendered in these 
CAUSES ; further compensation and eA penses to be awarded him 
as may seem just and nmght to the Court. Said Receiver will 
also pay said N. W. Branson the further sum of one hundred 
and twenty-one dollars and forty-five cents, for compensation 


and for disbursements to stenographer and witnesses, ete., in 


a 


Tv 


matter of reference to him, under a former order of court, of 
the accounts of said receiver, D. H. Conklin, as per itemized 
statement this day filed in court. 

Said Keceiver will also pay to W. R. Stansbury the sum of 


$9.92 for clerical services rendered by direction of the Court. 


37. The Court further orders that the said Commissioner 
cause to be printed, for use of the Court and parties in inter- 
est, this decree, and also such r port or reports as he shall 
make under the references in this decree made, and also the 
testimony, or a full and correct abstract of such testimony as 
may be taken under this decree; and the Receiver shall pay 
the expense of such printing upon presentation of proper bills 
therefor by the Commussioner. 

38. All debts and liabilities of the Receiver which shall be 
eontracted or accrue after the first day of September, 1854, shall 
be subject to investigation under further order of this Court. 

39. The Court further orders and decrees, that the parties 
hereto. and all creditors or othe persons lnite rested herein, 


and they are hereby required to clese their testimony before 


said Commissioner on or before the tenth day of Septem ber, 
LSS4 : that the said ( ommissicner fle his’ re port or reports re- 
quired by this decree on or before the tenth day of October, 
ISS4; that all exceptions to such reports be filed on or before 
the twentieth day of October, IS84; that all bnefs in support 
of or in Opposition to 8s eh e\v\Cct ptions he tiled, one copy with 
the cle rk, and one copy with th said ( ommussloner, on ofr 
before November tenth. 1884. at which time these causes shall, 
without further order of Court, be submitted to the Court for 
decision upon such exceptions, and for final decree of sale. 


JOHN M. HARLAN, 


Entered June 11, ISS84. Circuit Justice. 
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tion of the interlo 


enth day ot lune 


SOUTHERN DISTRICT OI] 


Order 


g proofs, etc., September 23, 1884. 
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er or THE UNITED STATES. 


It..INOIS. 
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pearing to the court, it 1s or- 


ot time he granted for the several 


red by the 39th and concluding sec- 


e elev- 


orders entered herein on th 


; | 
vd section pe modi- 


rSS4, and that s: 


’ 


herein, be and thev are hereby required to close their testi- 
mony before said commissioner on or before the 2zoth day of 
October 1554; that the said commissioner file his report or 


reports required by this decree on or before the 20th dav of 


November 188 1; that all exceptions to suc h reports be filed 


on or before the 30th day of November, 1884; that all briefs 
in support or in opposition to suc hy exceptions he filed, 


one copy with the clerk. and one COp\ with the said com- 


missioner. on or before the th dav of December. 1554, 
at which time these causes shall. without further order of 

rt. be submitted he t for decisi nO! 
court, be submitted to the court tor adaecision upon Sucn 


: , , 
CNC! ptions, and tor tinal de ree of Saic 


(Signed) Joun M. HARLAN, 


C awrcuil “Fu slice. 
Ci rk Will enter: 


a. Bhs 


Order 


Extending time to January 15, 1555, in which to file 


report, etc., December 27, 1554. 
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In roe Crircurir Court or THE UNITED STATES, 
FOR THE SOUTHERN District oF ILLINots. 


} ee ; ry , 
rHE ILLINOIS MIDLAND RAILWAY COMPANYS 
AMES } it | 
IHE ILLINOIS MIDLAND RAILWAY COMPANYS 
LTHE UNION TI >] COMPANY OF NEW VORK 
iHR PARIS ANTI) DI L\TUR RAILROAD COMPAN \ ta | cn ( hancer’ 
* 
j rHE UNION TRUST COMPANY OF NEW YORK Comes epaeee 


LHE PARISAND TERRE HAUL TE RAILROADCOMPANY et 


LADbhe FRIEDENBER(G, 


IHE PARIS AND DECATUR RAILROAD COMPANY et 


rHE KANSAS ROLLING MILL COMPAN\ | ; 


[HE ILLINOIS MIDLAND RAILWAY COMPANYS 


for sufhcient reasons appearing to the court, it 1s 
ordered by the court that the time within which the re- 


port of the special commissioner appointed herein, by the 


 - a oe 


order entered June 11, 1884, was required to be filed, be 


extended to the 15th day of January, A. D. 1885; that 


all exceptions to such report be filed on or before the 


25th day of January, 1885; that all briefs in support of 


" ' ‘ _ 
or in Opposition to such exceptions he tiled. one COpyV 
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with the clerk and one <¢ opy with said commissioner, on 


before the 1 ith dav of February, A. D. 1555, at 


{)] 


which time these causes shall. without further order of 


court, be submitted to the court for decision upon such 


exceptions, and for tinal decree of sale. 
ened) Joun M. Har Lan, 


Crrcui “fustice. 
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Lhe unaersioned special Commissioner. appointed ny 


- ! 
said court, to execute the several references contained in 
the interlocutory orders entered in these causes, on the 
[1th day of June, 1554, Mr. Justice Harlan presiding, re- 
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specttully submits his report as tollows: 


:, , , ee 
Pursuant to the orders of court, | appointed times and 


— : oo 
piaces for taking testimony of witnesses, and receiving 
Suggestions of counst on all controverted matters in- 


Voived in these rete wi ew 8 ot which times and places 
counsel of all part s interested in the sumect matter then 
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nendine were dulv 1 hed \s authorized by the court. 
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ports | +€ i772) 6the testimony of all the WItLNeSS@S, and 
tne testimony so repo! iis herewith returned into court. 


In the course of the several investigations I have been 


wreativ aided DV thn Mapdor ind learning of counsel most 


actively engaged in this litigation, particularly Messrs. 
Isham, Lincoln, Burry & Ryerson, representing bond 
‘ > ; . ‘ . | ‘ : ] ] ’ ‘ ; 
holders of the Parts ar Decatur Railroad ¢ Ompany, ana 


the present receiver: and Messrs. Crea & kwing, repre- 
senting Waring LBrothers and other interests; and |]. M. 

* ’ ™ } ‘ I*. , ' 
Clokey, Esqa.. representing judgment creditors and other 
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Six Montrus LABor CLAIMs. 


As further directed by the court (page 33) I have stated 
an account of all claims of employees which accrued 
within six months prior to the first appointment of a re- 
ceiver herein, and the same is attached hereto marked 
‘Schedule H. six months labor claims.” ‘This statement 


‘7 P + P | : 1] . ’ 
is COMpiued trom ne DOOKS OF the Midland COMM Path and 
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irom yvoucners and Certriicates issued D\ that COMP Ars ro! 
claims not appearing on their books. ‘hose books do 
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road purposes not Known to have peen paid for. but.it in- 


Ciudes tLHose CaSeS ONL vhere owners ot iands so used 
nave interposed Det rit a claim tor <¢ ompensauion 
lhe claims in this schedule amount LO 950,90 3. 3 
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of E. Jameson, dated May 20, 1872, for $11,910.22; one 
ss . . 

in favor of William ‘Truesdale, December, 1876, for 

$3,067.65; one in favor of Keator, Skinner & Co., May, 


[977; for ? 3; 66.97, and one in favor of Bush & Little. 


ton, June, 1877, for $1,179.20. ‘These decrees are held 
as security for $13,262.33, paid for same, and interest as 


follows: On $1,572.73 from November 27, 1877; on 


D>2,.000 [trom Nay 1, IO7O, ON Y5 50.00, from Septembe1 


5, 1577; on $9,100, trom September 13, 1877. 
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INTEREST ON RECEIVERS’ DEBTs. 
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STATUTE OF LIMITATIONS. 


, c . ‘ . . ' . . 
In the case of a few claims against the receivership the 
‘ 


Statute of limitations has been interposed aS a ¢ 


counsel for the bond holders. 


Nearly all these CialmMms are tor live SLOCK killed 1 Op- 
erating the road. 

In every case of this kind the cause of action accrued 
considerably more than five years ago. In none of these 
CasScs does ATT trace ol the « Lim Appedl ae the books OT 
papers of the receivers; and in none of them is there any 


Witness to the transaction remaining who was in the re- 


Celver s ¢ Mpioy at the time of the transaction in questuion. 


i ne purpose ot the Imitation acts 1s conceded to be to 
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compel the settlement of Claims within a reasonaDie period 
after their origin, and white the evidence upon which 


tneir enfor« ement or resistance rests 18 yet fresh In the 
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tations, 7. [I so, the principle 18s applicable to these Cases. 


| his court nas aliwavs Deen open tol the filing of petitions 
of intervention: and these claimants could 
serted their claims before thev had become stale. Ihave 


therefore listed all claims of this character in “ Schedule 


= oo. » of) : Ss 
() Ciaims not allowa C AVAINSL LAC TeECeLVE rsnip. 


As further directed by the court (pp. 27-8), I have 
prepared an itemized account of all taxes due and unpaid 
erties OF Tne Seve;4ra! railroad companies, and 
the same is hereto attached, marked “Schedule R, 


“ Taxes and Penalties.” \s a part of said schedule |! 
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and does not purport to decide that this is the only method 
of ascertaining such values. Nor have we been favored 
in the case cited with the opinion of that eminent judge 
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In the purchase of these cars for the use of the receivers, 

“eS : ee | 
Waring Brothers invested large sums of money for the 

~ ~ 

benefit of the trust estate. No other bondholder or party 
In interest was willing to do this. Without this outlay the 
mone : Lo ' — , ~j 
railroad could scarcely have been operated. Although 
the relations of the contracting parties during a portion of 
the transactions in question were such as to require a 
court of equity to set aside the leases, and determine for 
teelf what rents should eanuitahiv he 1 wet. consid 
LSC! What rents snouid ¢ quita i ” pala, Vet, CONSIG- 
ering the absence of fraud in fact, the benefit to the trust 
‘Crore +} : ? ry’ -_ z. f “ tea] na 7) t} » i ] 
CSLALE, LIC CUSLOTMA , FALC OL TENLAIS, Ali cAll UPVC rISAS ATH 
other incidents of the venture, | think Waring Brothers 
are justly and equitably entitled to something more than 
bare legal interest on their capital invested, over and above 


ine probabie cit pres lation of the cars trom wear and tear. 
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Kach locomotive 35120 per month. 

Each combination car $35 per month. 


Kach caboose and wrecking car $12 per month. 
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rolling stock, for the rent of which said certificates were 
given, and interest thereon, excluding the cars belonging 
to the Paris and Decatur equipment. 


, 


| have computed rents from November 1, 1875, the 
date since which Waring Brothers have been entitled to 
rents, to May 15, 1876, on four locomotives, two com- 
bination cars, twenty-tive stock cars, and sixty-four coal 
cars, at the rates above ascertained to be fair. This roll- 
ing stock, except one coal car, is all included in the agree- 
ment of May 15, 1876. Two parlor cars, valued at 
$7,000 each, were also in use during the period in ques- 
tion, at an agreed rental of $143 per month each. By 
analogy to the rents allowed on the other rolling stock, 
I think the tair rental value of each car was Soo per 


month. 


lL hese Cars We! nut on the road unde! t he agreement 
| | . y » j ; » * * } ’ 
of Novembe! {, 1974, adove mentioned, at Stated rentals. 
This agreement was a mere lease. having none of the 
fon ta : : ‘ ; « : ss ~ if 
| " " ; ‘Ty ’ ’ " .% »% . rary? } +h. . + % > 
elements ot a Sale. rie CCCIV CG] continued the use ol 


the cars, under the lease, paying rents until November, 
1575, when, by authority of the court, he entered into a 
contract of purchase. He thereby agreed to pay for the 
cars in monthly instalments, and that the rolling stock 
company might, in default of any payment, reclaim the 
Cals, and retain trom purchase mone \ received an amount 
qual to the rents provided in the lease of November 3, 
1874. (Printed Rec., 40-46.) In May, 1876, on default 
uf payment, the sale was set aside by order of court, and 
the cars returned to the rolling stock company, who sold 
the Cars, and assigned the accrued rents to Waring 
brothers. Ib., g4—-101.) This case differs from the 
cases cited by counsel, where compensation for the use of 


cars Was held not chargeable against the receivership, 
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leases provide that two persons may be selected, one by 


the lessor and one by the lessee. who shall examine the 


cars, and make report of the amount of such damage. 


Pursuant to this order, the receiver and W aring 
Brothers. each selected a suitable person to estimate such 


qamaves. 


gy 

The two persons so selected have examined all the 
leased cars. including those not ordered to be returned, 
and they are understood to have agreed upon the amount 
ray | damages, Ove! ordinary Wea>©r and tear, but the report 
for some reason not Known to me, appears to have been 


signed by one of them only. ‘The report gives a separate 


estimate on each car. and a recapitulation as follows: 


5 Locomotives a ae 7,500 OO 
Sree Ge on eae ae be a 202 oO 
eh ee eee eee 3,105 Oo 
10 Stock Cars eeeeoeceeeeoe € 4O4 OW 
372 BOE Cals cccccrcnccescs OARS 
2 Caboose Cars... seecseoes 20 OO 

2 Compenmation COPB.ccesc: 200 OO 


SORM «00 660 hbee es «ee 


An analvsis of this report shows the character of the 
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L4 coal Cars and IO DOX Cars destroved.....) %.QSO OO 


i _ > i . 7 ¢ oe 
ke xtraordinar\ cit pres hALIOT) of bKOCOMOLIVES. . . 7 ;000 (x) 


Extraordinary aepreciation of other cars 7>551 43 
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lhe estimate includes qdamages amounting to $9202 to 
ie a Bi 
part ef the original Paris 


and Decatur equi ment. ind this amount should be de- 


(‘ounse! tor the Paris X Decatur bondholders Con- 
cede that the estimate its fair and reasonable, so far as the 
amounts art concerned They object. however, tO the 
allowance of the amounts for depre¢ lation of locomotives 
and fur the cars destroyed, upon the ground that these 
cars were destroyed and locomotives injured to this 
amount, through improper use and want of care while in 
possession of receiver Gents, who was then also agent of 


W at ine brothers 
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The re nas by Ci) mo ¢ iden S taken Ol} this subject since 


he filing of my former report, counsel making this point 


relying upon the testimony already appearing in_ the 
record The difficulties and embarrassments’§ under 
which Mr. Genis labored in operating the road have been 
idverted toin my former report. That he committed er- 
rors ol judgment may be conceded. But that he was 
cri] y of such recklessness 01 negugence as to relieve the 
rece ership from its obligations in this regard I do not 
think Sin evidence 


| im. theretore, of Opinion that this claim should be al- 


RELATIVE EqQuiTieés OF RECEIVERS’ FLOATING INDEBT- 


EDNESS. AND THE MORTGAGE Bonps. 


lhe equities and priorities of certain indebtedness con- 
tracted by the receivers, more particularly enumerated in 

} A ’ } ‘ . : ] j } 
SCcnedauie N. hereto Attlac hed, were dete) mined and estab- 
rt, entered June I1, 1554. 

There is a large amount of other indebtedness of the 

° ha | ] , ] : ol j 

receivers, more particularly enumerated in schedules J], 


K. Land M. hereto attached. which is known in this case 


ph 


as “ floating indebtedness,” and which consists mainly of 
amounts due from the receivers for labor, materials and 
supplies, and on account of liabilities as a common carrier, 
and for injuries done to persons and property in operating 


the road. 
The court, in its order of June 11, 1884, reserved its 
decision as to the validity, amounts, priority and eflect of 


the several items of this indebtedness. 


C‘ounsel, on part of a large number of bondholders of 
the Paris and Decatur Railroad Company, admitting that 
this floating indebtedness 1s entitled to priority of payment 
o she 


over bonds out of earnings of the road, at the same 


oo 


, 
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{ime insist that it is subordinate to the mortgage bonds, so 
far as the proceeds of the sale of the road and its fran- 


* ° + 
' *s> ,4 
cnises are concerned. 


This question has been discussed with eminent ability 
on both sides, and the importance of the question, in- 
volving, as it does, such large pecumary interests, will 
perhaps justify the considerable space which I have de- 


voted to its consideration. 


It is urged that upon the authority of adjudged cases, 
upon principle, and in virtue of the limitations placed upon 
the power of the receivers in the orders of appointment, 
all this floating indebtedness is subordinate to the mort- 
gage indebtedness, so far as the corpus of the road is 
concerned. 

In the case of Ha/llace v. Loomis,97 U.S., 146, the 


order appointing 


he receivers gave them power to put 
the road in repair, and complete any uncompleted por- 
tions thereof, and procure rolling stock, and manage and 
operate the road to the best advantage, SO aS to pre ent 


deterioration and preserve the same for the benefit of the 
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‘“ cumbrances. and to authorize such receivers to raise 


‘“ monev necessary for the preservation and management 


ta 


‘of the property, and make the same chargeable as a 


i 


‘lien thereon for its repayment, can not, at this day, be 
++ rT Iknr Gienited | <6 “ft f +} “) lictior |. 
seriously disputed. tC 18 a part of that jurisdiction, a 
“ wavs exercised by the court, by which it 1s its duty to 


“ protect and preserve the trust funds in its hands.” 


It may be said that the Wallace case differs from the 
case at bar, in that by the order appointing a receiver in 
the Wallace case, these debts are authorized and made a 
first lien on the property, while in this case, by 
the order of appointment, they are made a _ first 
lien on the earnings. While this is true, still that 
case 1s authority to the extent that expenses of operating 
the road may be made a. first: lien on the property, and 
that payment of the operating expenses is not necessarily 
confined to the earnings. Then, if the court can make 
such order, within the powers of its equitable jurisdiction, 
I see no reason why such order may not be entered after 
as well as before such liabilities have accrued, unless in 
some manner the receivers’ creditors have become equita- 
bly estopped from claiming priority over the mortgagees, 
or unless the latter have, in the meantime, acquired some 


superior equity. 


But Ido not see how anv such estoppel or superior 
equity can arise in this case. The mortgage trustees have 


been parties to these proceedings for the period during 


a 


which the most of this floating indebtedness has accrued; 
the trustees and bondholders have stood by and appar- 
ently acquiesced in, or at least have interposed no oojyec- 
: ) 1 labor : 
tion to the furnishing of the supplies and labor, under the 
Sey eral receivers, Io! the purpose ol protectins and main- 
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tgaged property, and keeping it a going 


i can not conceive, under the circumstances, 


be less equit ible now to provide for the 


Ww expenses Ol Operaung the road, than tit 


. ; 
en before the expenses were incurred. 


of MWiltenberger v. Logansport fry. Co., 106 


case of] Walla - We Loomis. WiiS ¢ ited with 
les reathrmed. In that case 
as empowered by the order of appointment 
manage the road, receive its revenues, pay 
op m pairs, manage its entire 


nd to pay into court all revenues Over ope- 
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ved Dy the Supreme court in the Milten- 


id the court goes even further and extends 


o certain pre-existing debts of the railroad 
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“the earnings of the receivership, or even the corpus of 
“the property, under the order of the court. with a pri- 


“ oritv of len.” 


But itis urged that the case of Weadlace v. Loomis 
Is not in point, because the action of the court was predi- 
cated on the consent of parties in interest, and that the 
court is powerless to take such action except by consent 
of parties. But in that case the court, speaking of the 
power of the court to authorize receivers of a railraod to 
raise money necessary for the preservation and manage- 
ment of the property, and make the same chargeable as a 
lien thereon, say, that such power “ can not, at this day, 
“be seriously disputed. It is a part of that jurisdiction, 
“always exercised by the court, by which it is its duty 
= tO protect anda preserve the trust funds in its hands. it 


“is undoubtedly a power to be exercised with great cau- 


e+ t. 


tion: and. if possible, with the consent or aACg UleSK ence 
“ of the parties interested in the fund.” I think the mean- 
inc of this lanwuage 1s apparent. that although the con- 
ony ‘ : i« i * ‘  % ; ; | ‘ « 4 a t — 4 
sent of parties 1s desirable, vet 1t 1s not essential to confer 
power on the court. It is true the court sav the parties 
most materiallv interested either expressly consented to 
But in the Mil- 


tenberger case, the court speaking of this case, say that 


} } } #. 
the order or ofterea no opjection to tit. 
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the order was entered several months before Wallace, the 


second mortgagee, had become a party to the suit. And 
in the Miltenberger case a similar order was sustained, 
notwithstanding it was entered against the objections of 


parties in interest 


(Counse! who contend that the general indebtedness of 
the receiver must De Subordinate to the bonded inde bted- 
ness of the companies, reiy largely Upon the cases of Fas 


dick v. Schall, 99 U.5., 235, and Burnham v. Bowen, 111 
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pany an 
expenses incurrea Dy him in the execution of his trust, 


were not considered or determined. 


The “current expenses” referred to in this opinion 
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of a receiver. The case is not inconsistent with the 
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which cases the Court Say 


“It cannot be aflirmed that no items which accrued be- 
“fore the appointment of a receiver can be allowed in any 
“case. Many circumstances may exist which may make 
“it necessary and indispensable to the business of the road 
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It will be observed that most of 
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irnings’ But it is evident that 
claims as against the railroad 
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no stock. property and tran- 
law and under the con- 
court to charge 


uurdens as it should in equity 


ndeniable. If the power of the 
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“neglect to make provision for their payment. It would 


‘be a scandal to do so. Courts should pay their debts, 
~~ if nob dv else does.” 

In Jones on Railroad Securities, Sec. 542, it is said: 

«The court has power, while in possession of property, 
‘*to protect it from loss or destruction, and to preserve it in 
“‘ the condition in which it-was received.and for this purpose 
‘it mav authorize the expenditure from the property itself 
“of whatever is absolutely necessary for its preservation, 


— : . s4 
“and may do this as against any and all parties interested. 


The principle seems to be that the railroad, as well as the 
income thereof, is in the custody and control of the court: 
that it is being managed and operated by an officer of the 
court. under the direction of the court. tor the benefit of 
all parties in interest, as their several interests and equities 
may finally appear; that the use and operation of the road 
and its franchises are for the purpose of preserving, pro- 
tecting and maintaining the road for the benefit of the 
owners thereof as their rights and equities shall ultimately 
be determined: that this indebtedness was contracted by 
an officer of the court, in the execution of a trust delegated 
by the court and payable out of the trust fund in the cus- 
tody of the court; that this is a trust debt and rests upon 
credit given to the management of a trust; and that while 
the primary fund for the payment of these expenses 1s the 
income of the road, yet, after the exhaustion of that fund, 
any unpaid expenses for preserving the road may justly 


and equitably be made chargeable upon the road itself. 


The only hardship which | perceive from the applica- 
tion of this rule itn this particular case. arises from the fact 
that the road has been operated at a loss for so long a 


period since the appointment of a receiver that the amount 
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a single enterprise but for the benefit of three distinct in- 
terests. And the Paris and Decatur bondholders assert- 
ing this claim rely upon one of these mortgages for their 
exclusive benefit. In fact the very object of asserting 
this claim is to exonerate one of the mortgaged properties 
at the expense of one of the others. The separate exis- 
tence of the Paris and Decatur Railroad Company as a 
living organization is distinctly maintained in the very 
able and ingenious argument of the counsel asserting this 
claim. And the court, in the original appointment of a 
receiver, in express terms, took charge of the property 
and assumed the exercise of the franchises of each of the 
three constituent companies of the Illinois Midland railway. 
(Printed record, 6—8. 

The desire of the Paris and Decatur bondholders that 
the property and franchises of that company, as a distinct 
organization from the Illinois Midland Railway Company, 
should be preserved and applied to their exclusive use, 
has been with them the controlling consideration through- 


out all the recent litigation in these causes. 


‘hen it follows that the receiver is not, as a matter of 
fact, merely the agent or representative of the Peoria, 
Atlanta and Decatur Railroad Company, or of the Illin- 
ois Midland Railway Company, as being the same organ- 
ization by another name. If the dictum of the court in 
Safford v. The People, supra, that the receiver of a cor- 
poration is legally its agent, to perform its duties and ex- 
ercise its functions under the direction of the court ap- 
pointing him, be a full and correct statement of a legal 
principle, still I think it can be fairly claimed that the re- 
ceiver in these causes is the agent of the Paris and De- 


catur Railroad Company as well as of the Peoria, Atlan- 
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assumed the obligation of operating the road of the latter; 
but that was an unsecured obligation, an ordinary hability, 
and I think the expenses of operating the purchased road, 
whether before or after the appointment of a receiver, can 
not justly take precedence out of the corpus of the pur- 


- ae, 


chasing company to the mortgage bonds of that company, 
which had been issued and negotiated some years before 


the transaction in question, to the entire exoneration of 
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the mortgage bonds of the purchased road. I think it 
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more jJUuUSt and equillabdie to Say, that the CXPenses of the 
receivership having been incurred under the direction of 
the court for the bet t of one road as well as the other, 


, , ' , , : 
eacn road snoeuid pay its USI proporuonal part oft those 
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APPORTIONMENT BETWEEN THE SECTIONAL ROADS OF 


EXPENSES FOR LEASED ROADS 


The three sectional roads since the appointment of a 
receiver, in fact, ever since the purchase D\ the Peoria, 
Auanta and Decatur Railroad Company of the other sec- 
roads, have been operated as a continuous line from 
Peeria to Terre Haute. But these companies do not own 
a continuous track from Peoria to Terre Haute, but have 
been obliged to lease the privilege of running over the 
lines of other compan or certain distances, to wit: on 
the Peoria, Atlanta and Decatur section from Peoria to 
Farmdale, five miles. and from Maroa to Decatur, thirteen 
miles: on the Paris and Decatur section from Decatur to 
Decatur Junction with Illinois Central railroad, two miles; 
and thence to Hervey City, seven mues, over a track 
owned jointly by the Paris and Decatur and another 
company; and on the Paris and Terre Haute section 
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from Farrington to Terre Haute. e1 
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report my conclusions thereon to the court. But little 


additional testimony has been introduced under this order. 


1 have carefully examined the testimony taken in this 


pre] 
in printed record. pp. 858 


- 


matter. an abstract of which. prepared bv counsel for Or- 
vis and Adams, will be foun 


Soo. 


Messrs. Orvis and Adams were trustees in a trust deed 
executed by the Paris and Decatur Railroad Company in 
1871. In April or May of that year, Mr. Tracy, a law- 
yer of New York city, at the instance of Orvis and Ad- 


+} 


ams, examined the proposed trust deed, amended and par- 


tially rewrote it. and advised them as to their duties. and for 


} 


His S@TY\ « CS a cl 


harge of Ssoo is made. Mr. Orvis charges 
$1,000 for signing bonds, $1,200 for receiving, taking 
charge of and delivering bonds; soo for time and ser- 


, . 


vices in obtaining legal advice and consultations, and 
$447.24 for salary of clerk of trustees. Mr. Adams ap- 
pears to have a like claim of $1,600 for signing bonds. 
These bonds appear to have been destroyed about the time 
the trust deed of the Paris and Decatur Railroad Com- 
pany to the Union Trust Company of New York, of 
date of July 1, 1872, was given, in order that the latter 
instrument might be made, but the trust deed to Orvis 


and Adams has not been discharged of record. 


Against the allowance of these claims it is urged that 
the services were rendered by Mr. Tracy to Messrs. Orvis 

1 Ad i ill , oe oe and “a 
and Adams as individuais and not as trustees, and mMosti\ 
before the execution of the trust deed: that the trustees 
have been paid for signing bonds, so far as they were ac- 
tually signed; that no contract as to amount to be paid 
them has been shown: that ona put wntum meruil nothing 


is due to them, and that they have no lien on the property 
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rs. as the receiver’s indebted- 
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adto Orvis and Adams adppea®rs 
ted record. By it the Paris and 
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mortgage bonanoide rs, | think 


he attitude of unsecured cred- 


1 mav be just. 


ROAD AS AN ENTIRETY OR BY 


hc TIONS, 


sectional companies 
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mortgage liens, and after the purchase by one company of 


the other two roads, a general mortgage was placed upon 


the entire line. constituting now a second mortgage hen. 


As I understand the views of the several sets of bond- 
holders, many ask for and earnestly desire separate sales 
of the sections, under the decree to be entered in this 
cause, and none of them oppose separate sales. This view 
is concurred in by the trustees. And this, I think, is the 


better method of sale. 


The only desire for the sale of the roads as an entirety, 
so far as I am advised, is on part of the judgment creditors; 
but, assuming the sectional mortgages to be valid, their 


interest in the sale is scarcely discernible. 


~ 


There are here separate mortgages to foreclose, and 


separate properties to sell, and separate sets of bondhold- 


ers to be paid. It is the enforcement of these separate 
mortgages that 1s being sought here, a separate suit hav- 
ing been brought to foreclose each mortgage. It is con- 


o 
ceded there will be nothing for the second mortgagees 
after payment of the first mortgage bonds, and the ex- 
penses of the receiv rship will more than exhaust what 
little property has been acquired by the receiver. By 
orders of court, considerable indebtedness W hi h has been 
incurred for the sole benefit of each of the sections. has 


been made a specie charge upon such section. 


bam) 


[ have been strengthened in my conclusion that the road 
should be sold by sections, upon reading an able and well 
considered opinion of Judge Baxter in W., St. LZ. & P. 
Ry. Co. v. Central Trust Co. of N. ¥., reported in 22d 


Federal Reporter, 138. 
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“theory to the facts of this case. Their proposition, as 
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we have already seen, is to ‘ pool’ the forty-two different 


mortgages mentioned in their bills, and sell the property 


‘therein embraced as an entirety. This would be a con- 
‘venient method of disincumbering it, and transferring 
‘the title thereof to a purchaser freed from existing liens 
‘and complications. But it would effectually forestall 
‘everything like co-operative action on the part of the 
‘beneficiaries for whom the sale is to be made. Creditors 


‘secured by the same mortgage, and placed upon the 


—= 


‘same footing, have a common interest in the security. 
‘Their rights are the same. Whatever benefits one, 
‘necessarily inures to the advantage of all the others, 


‘and hence combinations for their common protection are 


1: 


‘easily formed and readily executed. Sut theré is no 


‘such community of interest between complainants under 


_ 


ditlterent mortgages. On the contrary, their interests 


‘are necessarily repugnant to each other. Suppose the 


court was to adopt complainant’s theory, and enter a 
decree, either upon the original or upon the cross-bill, 
foreclosing all the securities involved, and order a sale of 
the property embraced therein as an entirety; could the 


beneficiaries of these several securities probably agree 


‘upon a basis of co operation to prevent its being sold 


for less than its value. or for less than the amounts due 


‘them’ ‘The court has no power to fix a basis for their 
‘common action and ¢ ompel them to conform to its dicta 


‘tion; this can only be attained through and by means of 


a mutual agreement of the parties interested.” 
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As To THE PRODUCTION OF THE ORIGINAL MORTGAGES. 
a 
\ question affecting the action of the court in the fore- 
| ‘a4 . : +} . a ¢ , . 4 " 1} . a .o ] bil] 
Cigosure OL tne mol gages SM up im ine SCVCTal iS. May 
ay ge hy, propery considered. 
It 1S urged D\ Vir. (‘lokey. counsel tor certain judg- 
ment creditors of the severa: railroad companies, that 
rer he — e ol , tl lal 
prootl nas not peen made Ot the execution and delivery ot 
the mortgave purporting to have been executed and de- 
t ' i om ARS | ee | Lil - * ck 4 { \ < 4 
lvered by the Paris and Decatur Kaulroad Company. 
‘his is the only mortgage whose execution and delivery 
ire put in issue in any of the pleadings. | 
by the interlocutory orders of June [T, 1504, ' ntered 
| 
by this court (p. 32), leave was granted to thi respective 
parties to file herein certified copies ot all trust deeds and | 
mortgages, and the several trustees were directed to de- ; 
posit with the clerk of this court the original trust deeds 
mentioned in the pleadings in these causes 
. ’ er 
I ursuant to this orac,r, Mr. lames , seco! has pro- 
. x al . ; 5 , , a 
duced the original trust ceed. which was enrecuted and 
delivered to him as trustee bv the Peoria. Atlanta and 
Decatur Railroad Company, bearing date the 25th day of 
\pril. A. D 1572, and which was on the 20th and 22d 
f Vs } \] LO72 duly ree led 1 the counties of 
¥ ’ 
lazew \] Logan and De\W 1 which counties 
the property ol ud Company 1s ua 
| ~ »7 { ’ ~ ) 
om, ‘ . ai : ' 
Union Trust Compatr eo. vy } . ? Ss and 
“ 
) . . , 
1), tu Ie gS } }? ~ ¥ ( I] Lite 
Rairoad Compan s Midland Railway , 
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King, the president, and Mr. Peckham, the solicitor, of 
that company, testify substantially to the possession by 
the company at one time, of the mortgages in question, 
with certificates of the recorders of the various counties, 
of the recording of the same, attached thereto; to a 
thorough search for said mortgages in all places where 
they would be likely to be found, and to their inability to 
find them; and to the preservation of copies of the same, 
recorded in due course of business in the office of said 
company, in a book kept for that purpose, with attached 


certificates of recording, etc. 


but counsel for the judgment creditors objects that this 
testimony was taken without notice to him or his clients. 
This is true; but counsel for the trustees, for Abe 
Freidenberg, and for Waring Brothers were present; and 
if this evidence may be considered to be ex parte so far 
as the judgment creditors are concerned, it is at least 
valuable as laying a foundation, as far as it goes, for the 
introduction of certified copies, ex parte testimony being 
permissible for that purpose; and it is also valuable as re- 
lieving the trustee from any imputation of willful disobe- 
dience to the order of court, requiring the production of 
the originals. 

Section 35 of chapter 30, relating to conveyances, of 
the Revised Statutes of Illinois, provides substantially that 
whenever, ‘upon the trial of any cause, any party or his 
attorney shall state, under oath, that the original of any 
deed or other writing concerning lands, which shall have 
been acknowledged, and is entitled to be recorded, is lost, 
or not in the power of the party wishing to use it on the 
trial, and that to the best of his knowledge said original 


deed was not intentionally destroved or in anv manner dis- 
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“to it by the Paris and Decatur Railroad Company: ” 
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testified: “It is, and | produce tt. Print l record, 854. ) 

Other evidence appears in the printed record as to the 
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At 1S Quilt probable tnhat 1t Was executed in duplicate Ol 
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triplicate. And I think a sufficient foundation has been 


, 


} + }- - |. +. : + . . : 7 TT. " . 
laid tor the introduction of the certined copies. 


| think there can be no question as to the delivery of 


the dk ed ft Was » id ed on rec rd immediately after its 


‘ 4 4 | se ol, 41 : . - aS. a _ . ri : . a 
qate. Although i} recording ot a deed is not conclusive 
evidence 4) | its delivery, it constitutes prima Jacié @vi- 


Flimes v. A cig hblinger, I i Ii.. 10 ). 


Nanual 


: ] + ] ae | ‘ ] ° ‘ — . > 
essential to 1tS deliverv: the assent of the grantee IS suth- 


' + : . 
possession of the deed by the grantee 1s not 


cient. ‘The immediate assent of the grantee in this case 
is manifest from the fact that the grantee joined in the 
execution of the deed, and immediately entered upon the 
discharge of its duty as trustee, by endorsing a certificate 
on each bond as trustee, and by performance of other 
acts of | like ( hara Lee « And it has continued In the clis- 
charge of its duties as trustee ever since. In addition to 
this, the evidence of Mr. King, In I979, as to the posses- 
sion of the trust deed, and his production of the deed at 


that time, as testified to by him, would seem in the ab- 


, ,* 
sence otf conflicting testimony. to establish the actual 


— 


, 


manual deliverv of the deed. 


A duly certified copy of the Paris and Terre Haute 


, ‘ , , 
mortgage has also been introduced. 


The evidence fullv establishes the execution and de- 


KANSAS Ro.tuInGc Mitt Company SECURITIES. 


by the order of June 11, 1884, the Kansas Rolling Mill 
Company was adjudged to have a lien upon 4,204 bonds 


of the Illinois Midland Railway Company, belonging to 
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It has been suggested by several of the counsel en- 
gaged in these causes that as the case has not progressed 
to a final decree, and as certain services on part of coun- 
sel, and perhaps of the trustees, must be continuously 
rendered until decree of foreclosure, and confirmation of 
sale thereunder, and as it is impracticable to anticipate 
the CNACI chat icTel ind CXLeENI and value ot services yel 
to be rendered, it would be well to postpone consideration 


he case approa hes its conclusion. 
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Or at i@ast until afte! inal decree. | niS View 18 a¢ qul- 


esced in by counsel generally, so far as | am advised: and 
as these gentlemen are the ones more immediately inter- 
ested in the matter, and as the suggestion appears to be 


reasonable, think that the aesired postponement should 


be granted. 


CLAIM OF EX-RECEIVER GENIS FOR SALARY AND Ex- 


PENSES PENDING ACCEPTANCE OF RESIGNATION. 


A claim Was pres nted by Vir. (yenis. amounting to 
$15,246.47, for continuation of salary as’ receiver from 


, 
the date of his resignation to the date of its acceptance, 


' « ; 1 ] + | a a ‘ " , " ] . . ls , 
and for legal and other ¢ xpenses attendant upon the liti- 
gation arising out of the investigation of his accounts as 


** 


receiver. 

I had labored under the apprehension that this claim 
was acquiesced in by the respective parties, until the day 
before the expiration of the time within which this report 
is required by order of court to be filed, and had accord- 
ingly entered it in “Schedule M.” I am now, however. 
advised by counsel for the Paris and Decatur bondholders 
of their earnest opposition to the claim, and am requested 


to give it a reconsideration It is. however. Imprac ticable 
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SCHEDULE A. 


Report of Railroad Experts. 
Cuicaco, August 21, 1884. 


Smr: Having been selected by you as the committee 
of railroad experts to examine and report upon the value 
of the several sections of the Illinois Midland railway, to- 
gether with the property of every description belonging 
to the said company, as directed by the Hon. Joun M. 
HARLAN, Circuit Justice in the United States court for 
the Southern district of Illinois, in the case of Aodt. G. 
Hlervey et al. v. The lilinois Midland Ry. Co. et al., and 
other causes consolidated therewith, entered June 11th, 
1554: 

In accordance therewith, and also by subsequent direc- 
tions and instructions received from you, we have the 
honor to report as follows: Upon a careful personal 
examination made of the property, we submit and here- 
with attach the following estimates and valuations of the 
several properties in detail, in accordance with your direc- 
tions. We find it impossible to determine the exact 
amount or valuation of the right of way or station grounds, 
for the reason that we have not been able to obtain the 
proper and needful information as to the extent of said 
right of way or station grounds, or as to how many par- 
cels or tracts of land that are used and occupied by the 
railroad COMM pal \ have neve;r been settled for. We 


have therefore been obliged to assume a certain average 
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ar We have Kewise examined the condition of the 


Lr upon the same a fair value, taking into 
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ccount its present age and condition tor service, as Ccom- 

pared with the present value of both new steel and iron 
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Haute or Decatur for $34.00 per ton. Practical experience 


has demonstrated the tact that the lite ota steel rail is not 


less than four times vreater than that of a first-class iron 


gy 
rail. We have assumed that the best grade of the old 
Iron rail 1s worth pod UU, and the inferior one $21.00 per 
ton: and we believe that said values are above rather 
than below the intrinsic value for service as compared 
with that of steel rail. ‘“laking into account the tact that 
the rail IS laid down and lth Sel vice, we consider the above 
assumed value to be tair and just. 

We find that the condition of the cross-ties is 


‘nerally 


cr 
— 
verv poor on manv portions of the line. between Isabel 
and Hervev City. also between Maroa and Farmdale. and 


have deducted in the estimate a percentage from each 


mile of railroad tor defective and rotten ties. We have 


placed such valuations upon the fencing, depot buildings 


and platforms, section ho ISes, stock pens ind water tanks 


and fixtures, etc.. as we consider them to be worth for 


service, taking wear and tear into consideration. 


I‘o these valuations and estimates we have added ten 


per cent. for contingent expenses of organization, enyi- 
° berner . . = Be « ' rt ] . . . 
portation Charges, tranchises, leyail expenses 


neering, trans 


and other unforeseen expenses. 


In the matter of the values of the locomotives and other 
equipments, we have inspected a large portion of the en- 


gines and cars, and have placed a valuation upon them, 


based upon condition, age and depreciation, as compared 


with the present value of new equipments, upon the basis 


. 


assumed bv the master mechanics and car builders in 


making appraisements for settlements between the several 


railroads, exchanging 


‘ ] sth , se wees 
rolling stock with each other: by 


deducting from the present value of new stock, a depre- 
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Minier, Atlanta, Midland City and Kenney, and for east- 
ern business at Mackinaw and Midland City, making it 
impossible for this line to obtain any higher rates from 
Morton than could be obtained from Kenney. We con- 
sider that, with sich strong and active competition prac- 
tically extending over the best portions of this division of 
the line, its earning capacity is greatly diminished, and as 
a result the value of the property is very seriously af- 
fected. 

On the section between Decatur and Paris, while com- 


rreat extent at Lovington and Arcola, 


‘ 
~ 


petition exists to a 
we beheve that this part of the line can always command 
4 1] } ’ ’ +} " ] ,¥ ‘* " : *s% .* "' + " ’ ’ : 
1LS ful Sbpa%re ot Le DUSINCSS di more TremuNnerative Tatecs 
per ton per mile than can be obtained fron points west of 
Decatur. 

On the section between Paris and Farrington we do 


a | 


; ’ | ’ ’ ‘ n ’ . . 
not believe that the local business will be very large at 


. ‘ ~ : ’ ' ' } 
any time. and with short hauls, such revenue Can not de 


obtained suthcient to make it remunerative to work the 
section on its own merits, without the through business 
from the lines west of Paris 


, 


We are of the opinion that the line can be worked to 
better advantage as an entirety between Farrington and 
Farmdale, in the interest of all and each of the several 
sections, than to separate or dismember any part or parts 


ot the whole svstem 


, ¢ ’ , r . d 
. , “+> +} "  ¢) . .* . * “> , -” 
W ware further of pinion tnat were tn sum of 3235S, 
] ] | | ‘ ‘ 
+ . « " + > rr G 
Ooo enpenaedad On toe TOa In DELLETMeEnts S<l\ + OOO tons 
, 
of steel rail, 150,000. cross tiles, 10 locomotives, 315,000 
t ‘ . ° 
im rena nv ana re \ yT riacves, and Od1O.000 in Tt 
we — . 
. , 
nairineg of old and ] . rc new 1 lr SLOCK, DallaSt- 
om > > 


ing of tracK SIS.000): the roaaq wouid tnen 


te 


Hand and push cars and track 


4 a re ee ee ziQ sO 
elegraph lines and fixtures... 1,612 So 
590,020 LU 
Organization, engineering, trans 
=e portation, franchise, legal ex- 
r ie, Se oe 
penses, et lO p.« peeeeéec 9,002 O] 


SECTION 2. kKstimated valuation of Il. M. Ry. from 
the crossing of the Indianap lis & St. Louis Railway at 


) m. : ‘ ‘ 
J aris to function, cl Llervey VWitY. 
63.32 miles of main track. 


i : j + " side Sra ‘gS 


= 
| S1O acres Right Of way, at DOO.....+--) 30,000 OO 
Depot grounds and outlots.... 5,000 OO 
. a9 } x , 
Grubbing and Clearing....... 4,000 OO 


Oo \ atti muaras Lox . O50 OO 


] ] , ~ 
I SOO00 Cross ties and clearing at 2Ic. 31,500 OO 
200.5 tons Steel ia . Al 34 .pi2,401 VU 


TIT TO°o »s Iron rail. “ 20 2S.000 OO 


2500 a e¢ $6 o¢ 24 OH0.000 OO 


<0 +s .( “4 | oe 30,750 OO 


OHO sel Fro . nd SWIitcnes . »O—CK) OO 


2 ‘ 


OO * Y8Wiitch tes Si a si all I.SOOo 


e -_ ee i sa asiiais heal Mis ee 
on 
Y . 
pe - 
? 
ren I i, » © * > *-«- «* @® Fite « { )¢) 
| 
; ’ +? . ) 
iJ i { i* oe tt and 
Shyer ss ‘ haa 1,300 (>) 
section pu Dia a ie ed {00 OO 
SLOCK , I.505 OO 
\ P mos , 
\\ I ridi LLUTCS 2.550 ()) 
< i? } ‘ } ; # vie 0,400 (MM) 
' ‘ : 
i> ~ ridi mais .£ MOOD { )¢) 
i . » oa 
. , } *e «© @ yo/ » 4) {)() 
nN miitine’ and 
— 
; : . se eee ~.800 OO 
~ fi ii MOLUCT 2OO0O OO 
i ' 
I house... . JOO OO 
‘ } >, 200) OO} 
. FF ae ss S 3“ 
, 
snatting and 
| 
! ee5aeeees <a — H00 OO 
: ' i 4 ( di Fr 200 Oo 
™~ 7 ’ ' , 7? . 
( Cot ( biid i”. «,;500 (0) 
rj : } " 
i | ' + 1 . | ‘ ' 
= ‘ i PPLIStt . (i PaiCnKn 
: 
1S , poe ee ee S14 OO 
s 
' | ‘ ‘ ge wi ~ f 
I Som to, 425YY ie. 
| ‘ 
\ 4 ‘ | a Ti} od ii <i 
|? ~ aTataL. ‘ oa, ~~ 
i s 6 ° r3.94 ne 
™~s i yy —~@, ~~ 
: i .* {) 
t Jit Me 
Orga ition, engineering, trans- 


Oortation, franchise, legal 
expenses, etc, IO p. ¢ ee $15,757 4° 


A 


93~— 


SECTION 3. Estimated valuatton of I. M. R’y. from 
junction at Hervey City to the junction with the Illinois 


Central R’y. near Decatur. 


7.29 miles of main track. 


7 


I .g ,.: fi side lracr. 


75 acres Right of way at $60.... .... $4,680 00 
Depot grounds and outlots | 500 00 
Grubbing and clearing ...... 1.000 OO 
73200 LC. Y. Earthworks at 22c. reee Cees 10,104 OO 
2000 Ts i A, os wc. eeeewandescs [3,191 OO 
IO C'attle guards oneed ew'eeeoes 70 OO 
1gQ00o0 _yoes ties at 25C.. icv ccescess 1,116 OO 
IO} tons steel rai alt P34 $3,502 OO 
— lron ' ae 7,000 OO 
215 « 6 — 1.515 00 
5,017 Oo 
7.75 miles ‘Track laying and surfacing, at 
P7TSO. «« cinbeowen 5,512 50 
66 66 Spik: . Spuces and bolts at 250 I.937 50 
} set frogs and switches ceo eeeees 200 OO 
en Switch . eoeceseceses r20 OO 
fo! eee ee 300 OO 
Depot buildings, platforms and 
sheds ; eees cece O75 OO 
PROCK YOFGRs cuccveweawetee: 200 OO 


w 
om 


and fixtures .. 874 8o 


Organization, engineering, trans- 
portation franchise, legal ex- 


penses, CtC. 10 PF. C.rceecees 6,559 75 


‘Total valuation *e vete#e 972,157 55 


| 
| 
| 
| 
| 
| 


No. 21 not worth repairu 
No. 22 poor condition.. 
No. 23 not worth rey 
No. 20 poor condition. . 


No. 27 fair condition, 


No. 25 fair condition 


No. 29 fair condition 


Nos. 21, 23, 24 and 
each ceoeeeseseees 


No. 22. value of frat 


Rolling stock. 


of Loc mMmolives. 


~— 
< 
’ 
f 
- 


‘rap HOO OO 


200 OO 


*e © @ @ = ™ 


airing S< rap SOO OO 


a 


ne and body 


r.<O0O OO 
» SOO OO 


7 . ee oO . 


» SOO OO 


See eece @ 8 oY 
© 4.500 OO 


noer Coaches. 
at O1I,500 
weer BG 


S00 OO 


ann 


Mail and Express Cars. 


Nos. I and 2. at SOOO Cat ee -edsanawee Ge 


NOS. IT, 13, 14, 15, 
POO CACN. cece: 


— 
ee 7 


( 


wboose Cars. 


] 


and l7> at 


._ = 


> ©*- e+ @© © * -2»J OD 


*I.000 OO 


> eeteeetse# *® 1,320 (0) 


lL, .0 OO 


eee 1,540 OO 


SI.SOO OO 


»P30,900 OO 


PIs,200 OO 


SO.5O00O OO 


SIT.OO0O0O OO 


> 


32.050 OO 


> -~ 


SS.OTO OO 


pe ——— ne RR May 3 hein ta ee ha" ca ; 

ti 

+ 
-_— - 
i 

~ / | 
4 ant 
\ | ‘ te m, ( Bee 


x 
“ é . I MW , 
‘ 
\ ‘ \ ; ; te ;?) 4 >t) 2 .@. 
SITT.0O00 OO 
~~ \ gee . 
‘ 
\ ‘ r ty af ' LiSIVe eavcent 
. : | Pd ‘ . . i 
, 
\ ‘ ,o,r ‘ ~ ie 
4 ‘ - « . ot = « r.> “9 
; ~ ‘ , ’ ' cf ) ‘ 
. _ pe i<j ¢ Li < 
~ A NLOQO Ca LO. 2Z200 OO 
| 
STO.200 OO 
-_ 2, 14 ~ 
% 
\ j j , i f,~ 
\ i _ o. 7? tiiti i 3 
a 4 a 
i s ’ .. { ( 
f+ ‘ _ 
: yr ™‘ ; « SS ho, r} wes, 
\ , ~ 
4 .) : ‘ 
\ 
a ™~ i tis Ff 
roy? ‘ ve 
' ; . P 7 ' »* 
-— vy F ss r 
‘ “ee «@ . “ee * i +f 1, a 
>™/ 
Pwo STroo Si » OO 
~ Or Pe Gr leme 
’ i ‘ 
™~ I } \ Ta Cars 


OOOO OO 


A, 
~~ 
a 
con} 
- 
~ 
mand 
to 
ao" 
Ad 
tv 


2.000 teet of 8] 


otauon ground a! 


r,300 cross-ties. 


11.6 tons iron rail. 


0.49 miles track 


25 cars at DIQO.)4,750 OO 


~ 


— $4,750 OO 


Dination cars. 


DIr.O00 each. 32.01 OO OO 


. p2,000 OO 


id right of way.DIr,500 OO 
Tt tere Lee 243 OO 
soe @ @@ee@eee#eee#et8ee O22 OU 


’ 


laying and sur- 


facing.... ptccctndeawan BP 
0.49 miles spike splices and bolts. I22 50 
© sets frogs and te ASS a 300 OO) 
oe. FB | er ISO OO 
Depot buildings, general office, 

furniture, etc er seasccee Veen oe 
‘Turn-table. — ain {O00 On 
Superintendence, franchise, et 1.050 SO 

WOtee GVOMMRIIOD. . ccc. cevecscee — $11,621 50 


nois Midland R’\ 


P. X [). Line lO 


ssing atthe I. & St. L. R’y at Paris, 


Iestim ited value ol l. M. RR’, and prop- 


oint where the present tract of the [}li- 


13 ideal ft 
riersects the old grade on which the 


d the |. & St. . Ry west of the 


feet of Main Track. 


»/ ‘ e+ +s Side =" 
e + . iar 


Right of way 


’ 
Depot grounds a! 


° > = + > * * oD ,O0O OO 
te OUTIOLS * > = - e . e » . « > 4,000 OO 


Aig Ae t sar igaap 


ms > a ow ' .* *- #& 
, os 2? ®9ACY 
i | tet 
™- » ¥ = 5 fw) 
~ & 5+.4 
} 
i? ' “Se racine 
‘ ‘ *La Vil ® 
— 
> = + © © > * 
, as . 
j ‘ ; -. > 
ere ry 
i"; . LJUJILS, all Z 
] 
s ‘ ~ 
‘ ; ) 
t . - ~ ct DO. 
; —~ > 
S 5 > *- «¢ @ > * « 
| 
j —- = _ 
} tiorrns< 
As « i i it) i;ji™’ 
a a *_ ce @e@ ete @8 @& &@ 
I riyrys ~ 
5 . tai > *- «+ ©& 
‘ ' 1. 
’ 4 , re } y 
Pe ‘ * ‘ : a1 i 
: . 
' > 
ij ' ' et — 
: 
, 
) ' 
, >» * ~-* => s&s 6 
-* 7 ; 
im | : } 
. i ; i 
~~ 
° * *¢ ee 
" 
rvs y . ' 
. : tit t/t? ‘ 
-_ 
; | ’ pry? 
> _ 2. 
, 
aa > *+ + 
‘ | are. 
. —_ * * « 
> | i 
' > 5% 
- & &@ * © -« 
’ ’ : ‘ 
i ; ‘ ~ » © a 
"ef 8 @ @m—UhOMhCMChCUCUh)}7fOTCmUF 
’ * 
~ ; 
4 


ome eee , 
{ { 
si A> ¢€))D 
» OH? 
O97 50 
r.OS0O OO 
f . 
P50 (x) 


L..200 OO 


£2.00 OO} 


OOO OW 


33/50 OO 


wes 


42 » 


2 am ce =. 


SI 
SE¢ 
S) 
SR 
SEK 
SEC 
SE« 
s F( 


SUMMARY. 


Farrington to crossing of the 
Indianapolis and St. Louis 
Railway at Paris .....eee. 

From the crossing of the India- 
napolis and St. Louis Rail- 
way at Paris to the junction 
at Hervey City .cccssce: 

From Junction at Hervey City 
to the junction with Illinois 
Central Railway near Deca- 

From junction with Illinois 
Central Railway at Maroa to 

1 Wabash rail- 


wav at Farmdale ...c-c-cecee 


iunction wit! 


» + > .“% - 
| POpel \ cit Decatul “ene eeeee 


_— :, 
Rolling se P30,Q00 OM 
rrT.ooo OO 
1O.200 OO 


7.3150 OO 


j j 
S00 OO 
” [,040 OO 
, sé 1,750 (> 


2000 OO 


Pot lation roll- 
“ ' : ~. * © « 7 > 75,550 OO 
+ : 
| r) of road inc ip- 
: iC CcS 7 ** ees 


Bo0.028 4 
PQOO,O0 2 ji 


t59533 


— 


2,15, 
7°393 


532 
5.550 


a 
csi 


* 
* 
=. 
4 
& 
* 
a 
we 
z - 
: - 7 , — 
‘ ~ ——  . -* - 
~ _ 
* 
| x re —_ 
” o_o r “é y. 
/ — 


* : 
we ” . pall = > 
- 4 
; . ¢ 
| : ; “f -. ‘ e “ ° 
i ~ . _ —" am, ( 
- - y . : 
’ ~ . — —s ‘ - : ca 1 
7 
- * an ~ 
_—? > _ . - 3 
: = 5 : ba 
— J . : 
F ena * “a , 
: - eas : 
- af _ ~f - . tl on - 
on te ‘ ‘ : ” : 
ere oe = . . « 
8 / -. ; ; Pd . + 7 = pe = ‘ : 
a a 
7 4 " 
= - a yr 
aos f - , 
> - Sal . 
} = j j ‘ - 
rd . a , , 
| rl 7 ‘a ‘ ae 
i . , — . 
H < ; . . “ ) 
{ 3 - = | | 
—- a . > ; 
a ” 
: D . me : ; : 
_ . _ " , 
; . j - > : ~ ; ; 
4 . ; : : - 
: a 
2 
$ 4 > - | 
: - ~ ; : ’ 
; ‘ 
' ’ : | 
| . ; - i j - 
- whe > 
' 
. ¢ 
. 7 f ; 
j 
- > 
_ 
=" 
) . 
4 5 ; ~— 
- 
| al wt oat a a 
« Feel - 
co cs a  - j an 
- 


1290.90 
12022 
ISQo! 
248 

227550 
[2208 
$70.9 

PSs a 
[OO Si 
‘oq = 


al 


oy 


Decatur, excluding 


m of road and property, 


ter 


ro 


* . . . 


RECAPITULATION. 


of 


nd cle 
AK. see 
. 
irds.. 
- + . 
see se 
se6¢ 
4 
.-Geat 
Swit 
Lo > * *® 


Pid } i 


, 
Vide 


lra 


* 


ling 


> 


‘age per mile of gross val- 


- 


he. 


1 


7,551 
7 & ?.. 


8.086 


et 
a 


200,494 


92,594 
[,730 
69,554 
2793740 


[O,214 

I LO.OSS5 
39,595 
5, 100 
3, MOO) 


’ , 
~ > “) 


oe 


ee ee RN AR te 


fag 
se 
~ 
. 
; ir) 
«4 i 
> * 
j } 
* ee 


f [Cn) OO] 
JOO OO} 
4 

$00 OO 
300 OO 
1,370 5 
«5302 20 


— > > 5 > 
j yV <-« 
9,532 42 
Ss Err) Of 

*.3 8 i. 
PmWAS, 

\4 KRSON, 


b LOR 
: 4 . 
SCHEDULE B. 
; ; > as J . 4 ae ° 7 .* ? ) ; Y 
/y, ith eae /?, al i Triad ana 1) Caditti Ay. fr. ompany. 
* ‘ " . * . 
r3O0 ponds secure YY mortgage to lames F’. Secor, trustee. 
Dated April 25, 1872 
Lu Nia lr, LOO, 
~ 
e a 
for S1,000 each 
4 , ' 2 = Bles 
bearing Seven per cent. mterest, p ivapdie semi-annually, on 
the first days of November and May ensuing the date thereof, 
‘ , : ~ . 
evidenced DV SIXty Coupons, tor D5. ©} eacn. 
» * : , 
Pavable to James F. Secor or bearer, at New York city. 
: ‘ 1’ N 
()wWwNE |) IPTION \ \ 
Ly LA ri) 
\\ HS \ I | three 
T ' um two 
“.) yo | i 
‘ ' 14 
i? 
i ? 
1) r 
7 lf Non 
~ | Last ul 
vi ") Tw ? 
. te + th. ; } t | ‘ 
Oy r 
os our ot) two 
Lin) Ow ‘ 
| 0) ! 
; : u it} 
Se f) 
i ; i.) \ tT} 
Lf +t? y Last ive 
‘ ist) it} Nous ; in ; 
j hy > Nor ‘ 
pire 14 | aat thy 
) Q} two 
“yf? ont) Ni ii 
wu) Po 
; ™.) “> la * Tw . 
; iM} ‘) 
My ‘) ’ r ’ 
ree "5 . A ; 
, On iy) 
. - \ 1) ~ t? a “th 1 No ‘ 
MM. ¢ ++ | Last tw 
— D.T. M 14:34 2 7 
a7 
+i ; 
, 
i V\ I} ‘ » f) I tt 
> ~ veil fy tw 
1) 


Pari . 


Ln 


SCHEDULE C. 


and Decatur Rk. R. Co 


2,400 ids, secured by mortgage to the Union Trust 
Co., of N. Y.. Trustes . 
7 ; 
Dated July r. 1872 
. ° wt 
Due July r. r892 ot Jan 
Way S<00 each / 
bearing seven per cent. intet ‘st, payable semi-annually, 
+} Gerot } ec Tt d Ixy ine the date 
Cor? trie rii Ss (ici ~ Ol pall alt \ ATi¢ uiy CNSUINE Ltt cate 
thereof, evidenced hy ,O coupons for $17.50 each. 
Paval if ce t hye [ nion Ty LST (Co . ol N. . or bearer. 
il oflics 2) | said Company in New York C'itv. and al 
otlice of Grant Bros. & Co.. London. 


ACI 

W50-6, 042-985, G87 IS Last six r 
LOOS, 1LO10-1012. 1018.10°7 im 
Lint 04, -1050. 1064-1066 % 
0.0, 10,6-10OG8, TOOL-109G 1] 
7, 1105-4, LL15-112 L1o3-5 t) 
auy > gv | | Lb Letes 204 if 
S, 1255, 1237-1240, 1242-4 IL 
19045 ye ae bee will 4 
en, | ? fee ' popeD Fy |: 4-8 14) 
9, 1353-4, 1368-9, 1875-9 1 

S. 1400-1, 14028. 1501. 1548 1a : 
| wy vi, ss.) yt tr he ) i” 
%, 1624, 1635, 1642 LHG6-F SS 

H0G-S, 1705-1712, 1714 1+ 

‘) yi ~ }~*) | rd 7 se ~ 
; ’ i ede? ' i tea ie ? 
yy) 4a) f t86-7 PSM] , 
j =f | sty is7s i xs) ‘ 
tL Le bbe } 7s 1 ob S0) r 

10, 1942-2. 1946-7, 1949 . 
ith. TOGO Miter } 
68-5. TOS2-4. 1089 1 fete) } 


“OO OOS 


~ 


W 


Owners 


jorge NX \ {)., 


WX Co 


84 ,-8, YOO. 


1124, LOU, 


] ay +) 120 


é 
1085 


77 


Description No. 


$, 1105, 1107-14 15 
1211-5, 1246 0 


9 1304. 1305. 1811-7 12 


1319-21, 1370-1, 1389-93, 1502-4 1} 
706-8, 1533-42, 1586, 1611 1 
1680-4, 1702, 1715, 1757-9 AL 
1761-3, 1765-7, 1772-3, 1775-7 1] 
1780-3, 1797-8, 1875-7, 1911-6 LS 
1918-280. 1926-7. 1996-2000 10) 
2004), 8008-10, P0835, 2040-0 1h 
91-5, BVIS5, 2V4-5, 2207-76 lt 
29ORS-000, 2324-6, 2332-4, 2342-3 1] 


1H04 


Lotal, 153 

seeoee 

1034-6, 1509-18, 1558-63, 1566-77 3 
6°. 1677-84. 1645-63. 1087-8 to 
90020, BOOS, LVS 4 
lot H4 

Sl 

ISO TROO-S. PTDO-00 ‘ 

“4 » 

[ 1) 

T ccemsiaiiil 

O51. 1160. 1845-7. 1359-60. 1402 s 
14. 2006. 2069-71. 2001. 21231 a 
s I 
Lota 16 

Tntieaiiieantl 

PS5T.1S870 4) 
Deceimenadl 

1203, 1206-7, 1364, 1267, 1622-3 , 
674. 1686-7. 1695-6. IS15. 1025 r 
m0, 1951. 1938, 1845. 1948, 2ORY 3 
' 4b 

Decntantenll 

2, 1256, 1254-5, 1500, 1402 & 
iS. 156. 1365-6. 1405. 1668 e 

, 1941, 1944. 9031-4. 2065 a 
x ” 

acetal 

nity NO-6, 2113-5, 2119-22 1¢) 
i cinta 

014 5. 1017. 1088. 102890. 1067-8 , 
™ 3, 1250, 1253, 12638. 1265 ‘ 
278, 1283-5. 1498-1500, 1527 a 
45. 1Lo¥S-1600. 1617. 1689 Pe 
691-3, 1701, 1743-5, 1805-9 19 


1O77-80 yl | 


Coupons 
detached. 


st 
6 


+ 

~ 
, 

~—s 
“ 


¥ — Al . 

= = 
~~ - 

wi! — «= - 

; : 

_- ——_ 

i 


~bedbe} &) 2D 


last seven off 


1797-8 
1ith off, 


Last six 


Last six 
Last six 
Last six 


) 


(4) 1. P10 mt, eee. Pe t} 
| ‘ 4 
| ~ 
emetnoe 
~ , a4 ’ sad ; z ‘ ! 
\\V Mien Li Lt am F. Lebebap-aee i] | ast «ix 
wae 
' 
i , 4 
‘ i _ . tif } . J i ' ‘ | iS? A] 4 
Lanne 


: 
| 
> 


hee 
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Em ploves of Recetver Grenis. 
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D45,99 2.00. 
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lurgins, Louis 

IN edn Pete Kansas City \lo 
IN ney, | estate of 

a Ro () > 

IXis lohn 

Kirby, Ro () 
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L. S. & M.S. Ry. 
Monahan, P. H.. 

MeIntyre, W, O.. 
Mann, Alexander, 


VicCord. Sidnev B.. 


Milburn. E. C.. 


Mosher & Armstr TiS’ 


Morton, Asher. 
Mooberry, W. C., 


Merchants’ Des. Trans. Co.,. 


Maples, Henry, 
Maddock, Susan. 
Miller. George, 
Marsh X bennett. 
Nollen, Paul, 


Nat. Ry. Pub. Co., 
Northern Cent. Ry. 
National Despat h a. 


Parmely, O. C.. 


Pennsvivania R. R. Co.. 


129 


\LDpDDRESS 


Cleveland, O. 
Peoria, Il. 
Allentown, Ill. 


Paris, Ill. 


Redmon, Ill. 
Peoria, Ill. 
Nevins, Ill. 
Anchor, Ill. 

New York, N. Y. 
Oakland, Il. 
Ferrell, Ill. 
Mackinaw, Il. 
Atlanta, Ill. 


New York, N. Y. 
Baltimore, Md. 
St. Albans, Vt. 
Peoria, Il. 


Philadelphia, Pa. 


Peoria & Springtield R. R. 


Company, 


Ry Speed Recorder 3 


Reeves, C. A.. 


Rand, McNally & Co.. 


Reese, lohn . 


. 


Smith, John, 


. 


Smith. Wm. O.. 


Shelburn Coal Co.. 


Staples & Hlunter. 


Studor, Joseph, 


Peoria, Ill. 
Kent, O. 
Arthur, Ill. 
Chicago, Il. 
Ferrell, Ill. 
Peoria, IIL. 
Oakland, Iil. 
Shelburn, Ind. 
Nevins, Il. 


Peoria. Ih]. 


AMOUN' 
CLAIMED 


70 


55 


i 


‘yi 


‘yi 


O2 


ct 

Fads 
\Mol I 
' ( LAIMED 
Stewart, A. W.. Viorton, Ill. 70 50 
Shepherd, M. T., Lovington, Ill. 551 55 
Stage, Sarah ]., Pueblo, Col 90 OO 

— 


White Line Cent. Transp. 

Company, Buffalo, N. Y. 250 69 
Watson & Henshaw, Macr. aaw, Il. 53 50 
Wilson, David, 300 OO 
Wining :, Jol n, Lake City, IIl. O2 OO 


Varing brothers, London, Eng. ‘ 


> >’ 7 ss , 
te 209 25 
> , , » * 
[3,20 33 


He 
SCHEDULE P. 
Delayed Claims. 

NAMI ADDRESS Php sce . 
J. G. Bourne, Atlanta, II. $40 Oo 
Collins & Ohin, Terre Haute, Ind. 5 00 

Great Eastern line, Detroit, Mich., 

Great Western Despatch, 
Erie & Pacitic Despatch, New York, N. Y. Q35 3! 
and Svuth Shore line, 

David Henry, Paris, Ill. 117 OO 
Jackson Coal & Mining Co., Brazil, Ind. So 55 
Betsey Johnson, Minier, Ill. 50 00 
W. Bailey Lang, New York, N. Y. 75 34 
Chas. V. Lodge & Co., Paris, Ill. 16 85 
D. A. Maffitt, Decatur, Il. 92 69 
McGowan Pump Co., Cincinnati, O. 27 00 
J. A. Myers, Minier, Il. 550 00 
Rugg & Bryan, Peoria, Ill. 699 88 
Fred. P. Rush & Co., Indianapolis, Ind. 239 75 
Thorn Wire Hedge Co., Chicago, Ill. I92 40 
Waring Brothers, london, Eng. 7;199 50 
Total, P10,37I 47 


SCHEDULE Q. 


Claims Pending and Undetermined. 


_ LAIMAN') ADDRESS 
Juhan ]. Beall, Mattoon, Ill. 
Crea & Ewing, Decatur, Ill. 


Robert Cy. Hlervey. 
Ht. Hulman. ‘< 
Louisville. Evansville and 


St. Louis R. R. Co.. Louisville. Ky. 


Terre Haute. Ind. 


LL. Genis, Terre Haute, Ind. 
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IN THE Circuit CoUuRT OF THE UNITED STATES FOR 


THE SOUTHERN DistricT OF ILLINOIs. 


The Illinois Midland Railway Company 
— In’ Chancery. 
LA VC reid *T 
‘The Paris and De itu! Railroad ( ome |} 
and cases consolidated therewith 


Ke xceptions to the report of N. W. Branson. special 
commissioner, filed January 15, rS85, taken by Messrs. 


& Kverson. for and on behalf of 


—— 


Isham, Lincoln, Bur 
Abe Freidenberg, and of all other persons for whom they 
have appeared im proving? betore the commissioner the 
first mortgage bonds of the Paris and Decatur Railroad 
Company, said exceptions being as follows, and upon the 
grounds hereinafter stated: 

Ky) sf. Kx Cpuon, ror that the Spec lal commissioner ad- 
mitted in evidence. original bonds issued by the Peoria, 
Atlanta and Decatur Railroad Company and did not con- 
sider and report that all the original bonds of the Peoria, 
Atlanta and Decatur Railroad Company had been sur- 
rendered ind CX rUISnNed., and that bonds ol the Illinois 
Midland Railway Company subsequently issued had been 


taken 1n excnan 
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is entitled to priority of payment out of the proceeds of 
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Railroad Company, $27,959.41, and the Wabash, St. 


Louis and Pacific Railway Company, $14,169.61. 


Twentyv-seventh. Exe eption, for that the commissioner 
erroneously allowed, as debts against the receivership, 
. ; ‘ ‘ . - , ° " , | \ ** e ; 
certain items of claim specified in schedule « M,” to wit: 
American Glucose Company...... S22 <O 

—_ , > +l, a4 .. ' —_ 
> &. Barstiett & Co... cee. eeewes 547 44 


een feces, (eet Ome 1.008 O02 


og A eee eee [,756 32 
8 a ee 537 O1 
Ce as os a we Terre O71 24 
J. M. Hart coer scceccce TrEEreE 4° 42 
ruareve @ Comstock .ccccccs ea 047 357 


Asher Nlon a ee se ee r.s10 I! 
Of, Bg re 2,044 19 


Waring Brothers ..... we sa $4,900 OO 
Waring brothers a ig a a ae 32,000 OO 
Waring Brothers ........ pecs 29,004 CO 

Tz Cul y-é $4 Ath hx epuon, for th it the commissioner 


erroneously, as against the first mortgage bondholders of 
the Pa ‘18 and De atur railroad, allows dl certain items ol 
claim specified in schedule “M” of his report, to wit, 
W iring brothers 3 3-49, and W aring Brothers 
SI 1,140.07. 

ISHAM INCOLN, BURRY & RYERSON, 
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and ‘Terre Haute ro; 


—_ 


Fourth. Because said commissioner failed to consider 
and report upon claims accruing within six months prior 
to the first appointment of a receiver herein. and not 


strictly “labor claims.” 


Fitth. Because said commissioner failed to consider 
“six months’ claims” and report their equitable relation 


to bonds and trust deeds. 


Sixth. Because said commissioner failed to report 
said “six months claims” as of the same dignity as re- 
ceiver s indebtedness and entitled to priority of payment 
over bonds. 

Seventh. Said commissioner failed to report favor- 
ably to the payment of right-of-way claims under decree 

kighth. Sail commissioner improperly considered 
and found in favor of the Waring Brothers on rights-of- 

° ’ ‘ + . ‘ ' 
way claims purchased by them and included in “ Sched- 
ule Ra 

Ninth. Said commissioner improperly considered and 
reported favorably as to the claim ot VW aring Brothers 


relating to Paris and Terre Haute track in Kdgar county, 


Tenth. Also as to track and right of way in Tazewell 


county. 


- 


Kileventh. A\so as to mechanics’ lien claim on Paris 


ot, 
=< 


mechanics’ len on Peoria. Atlanta 


Twelfth. \lso > 


and | yer atur road. 


‘y*} } SN Fs 7 
Lkhirteenth. Also iS tO lands at iris, Ill. 


fourteenth. said commissionel Improperly aiscrimin- 


a we . 
: TR ot ee 
oe mares . Co ee 
7 ™ , . 


‘ a ' °9 
iterest on receivers’ debts. and fails to allow 


interest on all claims when interest was not originally con- 


er unjustly classes claims 


*’ os barred by the statute of limitation. 


— sce dul () as pbarred Liat 
Si vleents Th mmissioner improperly awards the 
7 .- 7 . . > 
Viichigan ¢ ar VO. Cal LO | Waring ros. 


‘The mMmissioner improperly awards 


linois Midland rolling stock equipment to the War- 


mmissioner awards the Waring 


/ ( said con 
Bros. excessive and unjust rentals on rolling stock. 
Vii Said commissioner awards the Waring 
bros. excessive damaves on account of rolling stock. 
[. CNLICTN. Said commussione! improperly charges up 
| ck ind terminal rentals and cha res te the receivership 
[wenty-frst. ‘The commissioner improperly discrim- 
mate n favor or the W iring brothers as to claim tor 
rental ssigned yA. L tlopkins, receiver, to them, the 
ne in ne Si or claim,” and other claims 
f higher merit being discarded as “ six months’ claims.” 
/ fy-sccond, & com ssioner unjustly and im- 
prop fails to aw ird Orvis and \dams cl preferred hen 
rot their claims, and errs in designating them as 
, c 
/ , / Said commissioner improperly consider 
; ile e existence, @CXxecuuon., 
) . Paris and Decatur trust 
cre i ; I] - i LETELOT Ory \ consick rs and re 


t, 


é 
a 


e 


f 


ports as to certified copies or transcripts of said trust 
deed, finding that said trust deed was properly executed, 


delivered. recorded and proved. 


7wenly-fourth. Said commissioner in like manner 
errs as tothe Paris and Terre Haute trust deed and IIli- 


nois Midland trust deed. 


Tventy-fifth Said commissioner failed to allow num- 
erous claims, of which proper proof was made in apt 
time, and to report in favor of and properly classify the 
Scie. 

The commissioner having failed to have printed Sched- 
ule H, “six months claims”; Schedule ], “amounts due 
employees of receivers Dole and Rees”: Schedule K, 
‘amounts due employees of receiver Genis,” and other 
schedules relating to claims, and not having present ac- 
cess to the written report and schedules filed, counsel are 
unable at present, to designate specifically claims so im- 


; 


properly disallowed. 
And the said Orvis and Adams e/ a/., come and pray 
that the foregoing exceptions may, each and every one of 
them. by the court, he allowed and considered as well 
taken, and the said report, so far as excepted to, be over- 
ruled. 
Josian M. CLOKEy, 
Solicitor, etc. 
Tracy, OLMsTEAD & TRACY. 


Of Counsel for Orvis & Adams, Trustees. 


IN THE Circurr CourRT OF THE UNITED STATRS, 


FOR THE SOUTHERN DISTRICT OF ILLINOIs. 


Linion Trust Company. of New York, Trustee. 


. 


Paris and Decatur Railroad Company et als.. 
and other causes consolidated therewith. 


Brother ® by their 


— 


And now come Messrs. Waring 
solicitors, Crea & Ewing, and except to poruons of said 


report, as follows 
r. ‘To so much of said report as reduces the rental of 
rolling stock owned by Messrs. Waring brothers, and 


various receivers under written con- 


- 
A 
rv? 
- 


held and used b 
tracts entered into under orders of court, such reduction 
f rental being below the rates of rental specified in 
such written contracts. 

2. To so much of said report as disallows interest 
nm moneys advanced by Messrs. Waring Brothers to the 
various receivers, to be used and actually used in operat- 
ing the railway by such receivers 

3. ‘Toso much of said report as disallows interest on 
sums paid by Messrs. Waring Brothers, in the ‘purchase 


rainst the rece ivership. 


Tie 


of claims ; 


1. To so much of said report as finds that claims 


’ 


proven for ri 


ght of way are not to be allowed for pay- 
ment out of the proceeds of the sale of the railway 


property. 
;. ‘To so much of said report as fails to find the claim 
of L. Genis, a tormer receiver, for expenses and salary 


after his resignation and before his discharge, to be a 
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- fy 
— . ; , 
ro m the « is, to be paid Detore Donds, the 
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’ 4 
digg report DeiIng deferred tor future con- 
nm. when he evidence in reference to it was ali 
. 
Ff ‘ ses 
ores Jo) Waring Pros 
>. . : _ 7 
Part of Testimony 
f ; Ff ; 
Lion. N. W. Branson. special commissioner. 
‘ oy \] lusti | | : nm of lun [| [S54 
, d report lan a rc. tee 
+ 
NEW } Augus is [SO4 
ai jf ‘ ’ 7 ’ { ' ic ¢yi4 _ 
. 7 ! ic I | ' rT] | Ist \ ' eeperccea 
5 a | " I lag man years 
. ite SPOuUtt s OF SOCVCT] VCaIs at 
irtuies came to the Union Trust company 
to toreciose some of the mo Lora S Upon the 
known as the Hlmois Midland railroad and its 
| gave a good deal of attention at that time to 
} ‘ * @) : ‘ ] if 
I | remem vpve] Pha ' iICcrc were Iwo aditter- 
7 : ; ’ ’ : : ‘ i 
es mee . ust company should 
eo af 
Vas Pciit' ins \ ll aking proceedings 
: 
im Soo! tterwards the trust company was 
: 
y WW: rot! ynoine certain of the 
1 f Tretia é ti | | ms ‘ > t*¢°¢ rice nc iT +}, if 
i . siting e <cLil ‘ tig 
immed the condition oT th YaTIOUS rallroads and 
lortiyvaves, and 5 @ tine pondanoiders who pro- 
reCIOSUTLTt Pproceeaings, rt juested me to CIpioy 
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Mr. Crea as local attorney, 1 did so. The Union Trust 
company has acted as trustee in a great many 
railway mortgages, and | have, at its request, foreclosed 
a great many railway mortgages in states other than 
the State of New York as well as in the State of New 
York. I have always made it a point in such cases to 
employ such counsel as were suggested to me by promot- 
ing bondholders, unless | knew something making it im- 
proper to do so. Pursuant te the request of these bond- 
holders I had an interview with Mr. Crea, and I remem- 
ber drawing first, it seems to me, a bill to foreclose the 
Illinois Midland railroad on a large mortgage, making 
the allegations therein as to the existence of a prior mort- 
gage. Then Mr. Crea and I ad a large amount of cor- 
respondence on the subject, and after some length of time 
we filed several bills upon the several original roads. 
Those original bills | drew myself. I have not looked at 
my register to fix dates, but | remember constantly hav- 
ing correspondence with Mr. Crea on the subject of the 
proceedings in the suits, and arranging that the causes be 
speeded as much as possible, in order to arrive at a de- 
Ci Cee and | reme mi be r of two se\ eral occasions, Mr. (‘rea 
coming on here to New York and consulting me about 
the proceedings in the case. I also had a large amount 
of correspondence and consultations with the trust com- 
pany in relation to the interests of this road, and the pro- 
in order that copies of 


ceedings, the correspondence being 


my letters might be sent to bondholders in England, who 


had written inquiring about it. At the’ time 
when I was originally employed’ there’ were 
also some kind of proceedings pending in 


the west. the details of which | at this moment do 


not remember. but | do remember that Mr. Robert G. 
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ceiver or Mr. Crea. ‘Thereafter. inasmuch as certain of 


the bondholders, particularly those whom Mr. Frieden- 
burg claimed to Ire present, OT rathe r Nir. Friedenburg 
and his counsel speaking for them, made claims and rep- 
representations and statements to me from which I deemed 
it the fair thing that Mr. Crea, whom they regarded as 
hostile to them, should not longer represent the Trust 
company, trustee, and in pursuance of that idea that neither 
one ot the two hostile pall L1cs should have the representa- 
tion of the trustee, | requested Mr. Crea to give me his 
resignation, which he immediately did, by return mail, I 
think; at any rate without any hesitation; and | thereafter 
employed some gentlemen in Chicago to represent the 


rust COMpPany IM tis Pidce, 


| would also add that I remember very well in the sum- 
mer of 1881. | think tr Was, preparing LO £0 LO Illinois to 
attend the court, which Judge Harlan had signified to the 
counsel, he would hold tor the purpose of hearing these 
causes. I had been constantly urging and pushing Mr. 
Crea to get the cases to a hearing and he advised me that 
the time was fixed | had a great deal of dithiculty in 
getting rid of engagements here in New York at the 
time, as it was in June, the last month of our courts, and it 


ulty that I got rid of engagements, but 


was with great difhe 


| did so, and then Judge Harlan did not hold the court, as 


| understood. either from him or from counsel, because of 


the shooting of President Gartield, which occurred about 


that time. ‘There were several other occasions also on 


which it was supposed that the causes would be brought 


to a hearing, and on which | was prepared to go to the 


West to take part in the argument. 


in Savannah fol 


argest Whoiesaie 


'~* 


———E— 


_ 


_ 


©. What was his business at the time of the com- 
mencement of the suit referred tor 

A. He was in that business; carried on, as | under- 
stand, the largest business in the State of Georgia. | 
understand now that for a vear or more he has been out 
of that business, In the commission business—-some kind 
of money business, and considered one of the largest 


commission merchants in the citv of Savannah. 


©. When did he place the bonds of the Paris and De- 


4 


, 


catur Railroad Company, which he now claims to own, in 
vour hands: 


A. he placed his claim in my hands, shortly before the 


} 


filing of the Friedenberg bill. 
Q. When did he place the bonds which he now claims 
to own, of the Paris and Decatur Railroad Company, in 


your hands: 

A. You mean the bonds. The bonds were placed in 
my hands, | think, on the day.that Mr. Branson took the 
hirst deposition. 

(). In New Yi rk 

A weer 


Q. In whose custody had these bonds been up to that 
time r 

A. That | do not know. 

Q. From whom did you receive them? 

A. received those bonds from Mr. Ss L_ichtenstadtet 
and another person whose name I do not know, except 
that I know he is called “ Eddy.” 

Q. Where does the person whose name you have 
civen in full reside: 


A. 171 east 79th street. 


Cyxe honds trom 
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\ | | Ss two protners, and \ 
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A. Ihave had conversations with them about the suit, 
but never anv communition with them about the bonds. 

Q. When were you first employed by Mr. Abe Fried- 
enberg to bring the suit in which he 1s complainant and 
the Midland Railway company and others defendants? 

A. Some time before the Friedenberg bill was filed. 

(). Where was he at the time that bill was filed’ 

A. My impression is that he was up north on a vaca- 
tion, but | won't be certam as to where he was at that 
exact time. 

©. Where was he at the time when he made an ath- 
davit setting out the number of bonds he owned? 

1. In the CILV OT New York. 

Q. Who prepared that athdavit for him : 

A. 1 don’t know whether | prepared that afhidavit 
or Mr. Isham, without looking at the affidavit. My im- 
pression is that it was sworn to before Mr. Shields, United 
States commissioner. 

Q. Do you know where Mr. Abe Friedenberg 1s 
NOW F 

\. | donot. He 1s either down in Savannah, or he 
is at some watering place for the summer. His habit 1s 
to go in the summer to some watering place. 

Q. Have you any means by which you could ascer- 
tain the address of his two brothers in New York? 


A Yes, sir. 


Q. Will you be good enough to ascertain it and give 


ee 


to me to-morrow: 


A. I will do everything I| can to facilitate you in get- 


ting all the information that you may want. 


LJ ,ou presented betore the cCommussioner, day be- 
accel ; ) ] ae om » Bae 
Pore YCSLOTCUAay. CT) TMOTICLS Ol ie Pay “ and Decatur R ail- 
panv as the ropertyv of one Gerber. You 


: . ' 7 , : ’ ‘ ] ’ | a | | ‘ ff * 
Stated at tne time that vou dak noi Know where he re- 


‘\ Lhe myentieman tha rave me the bonds told me 
they were the property of \ir. Gerber. and asked me to 


, * ; , } 
prove them for him. which | have done 


r ‘ © : ‘, , 

AN lhe same rentieman who gave im Vir. krieden- 
erg DoOnadsS 

Q. When did he give vou those bonds: 

™ (On the same dav.and at the same time, all the 


‘ ] | 7 - - 
bonds that have been proven by me before Mr. Branson, 
: - 


Were rat livered Lo me y the same person, al the Same 


Q@. ‘You have had no personal communication, then, 
tf anv kind. with the parties whom vou represent to be 
ie owners of Paris and Decatur bonds. exc ept Abe Frned- 


] a. 
enocrye: 


A. No; I have had personal communication with a 
preat many of them; for instance, Messrs. Leman bros., 
Messrs. \l. Gernsheim & Co., Messrs. Hermann Bros. & 
Co., Mr. James E. West and Mr. A. P. Wells [ do nat 
recal li tl 


all the list now 


Q. You have proved all the bends except the Fried- 
enberg bonds betore the commussioner at the request of! 


% 


the gentieman from whom you received them? 


A No. sir: I did not. In addition to appearing for 


" a wid va: . Bites rea, ee 
ot Be ae ta 
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Mr. Friedenberg, these gentlemen whom I have met 
tioned there before have consulted me in regard to repre- 
senting their interests. I simply received the physical 
possession of the bonds from one person, but | appear for 
them all, with the exception of this, that I do not know 
the names and addresses ef some. 

Q. Did vou receive the bonds from the person whe 
had the physical custody of them on an order from the 
persons representing themselves to be the owners of 
them: 

A. That I de net knew, whether the order was given 
or not. 

Q. When you received the ten bonds stated by you 
to be owned by Gerber, did you have an order from 
Gserber for those bonds: 

A. No, sir; there was ne necessity for my having an 
order for the bonds as I had the bonds. 

Q. How long did you have the ten Gerber bonds in 
your possession: 

A. About two days; that is, parts of two days. 

Q. You had never had possession of ‘those bonds be- 
fore: 

A. No, sir. 

©. By what authority did you receive those ten bonds 
stated by you to be Gerber’s bonds from the party in 
whose custody they were? 

A. I received them by consent, I presume. 

@. Of whom: 

A. Of the parties themselves. 


©. Did Mr. Gerber ever instruct you to receive them: 


/ _ 
\. I said before I never saw Mr. Gerber in my lik 
} do not know the man 
(). hen suc h mstructions as vou received in reference 


to the Gerber bonds you San wae rt =e 
(>) Lie’ reToODe! WOnds YOu Teceived tro bk Laat Tlictll Who nac 


an ‘ is +] , ~ 
rie CUSLOUY ot Laem 


cae 


— , : 
J lhe ten bonds stated by you to be the bonds 
owned by |]. A. Kohn you received in the same way, | 
TeSUTTIE 
J You do not know his residence or address: 


, 
A No, sir: except th: 


— 
— 
een me 


know |. A. Kohn is a New 
\ orkel do not know his residence or address. 

J) Wid you have any instructions trom Seidenberg to 
prove Nis bonds: 


A. I always represented Mr. Seidenberg in this 


Q. How long has Mr. Seidenberg owned his bonds: 
A. ‘That I cannot tell. 
Q. ‘lo your knowledge, how long? 


\. All I can say is, I presume he has owned them a 
number of years, because he first came to me about this 
case a number of vears ago, and claimed that he had 


some bonds. and wanted me to take care of them. 
©. After the suit was commenced: 
A. ‘That was atter the sult was commenced. 


Q. Did you prove the eighty-one bonds said to be 


~ 


those of Leman Bros.. at their request: 


A. . Yes. sir: 3 represent Messrs. Leman Bros. in this 


litivation. 


ee ee 
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Q. Do you know when they got their bonds? 


A. No, sir: but I understand they have had them a 
long number of years. 

Q. Did you ever have any communication with them 
in reference to these bonds before vou commenced the 
Friedenberg suit: 

A. There may have been some conversation in regard 
to these bonds before the Friedenberg bill was filed, and 
it may have been after. 

Q. Were the fifty-three bonds said to be owned by 
(Gsernsheim. proved at his request by your 

A. Yes. SIT. 

©. Do vou know where A. P. Wells lives: 


A. No, Sir ; he has a othce on Nassau Street some- 
where, I believe, or had some years ago. 

Q. By what authority did you prove his bonds: 

A. Mr. Wells consulted me in regard to his bonds 
soon after the Friedenberg bill was filed, and I always 
understood that I was authorized to appear for him. 

Q. Did he ever retain you to look out for his interests 
in the suit? 

A. He directed me to look out for his interests and do 
all I could for them, 

Q. By what authority did you prove the. bonds of 
James F. West-: 

A. Just the same as the others for whom I appear as 


counsel. 


Q. Did Mr. West employ you as counsel for that 


purpose ? 


A. Heemployed me as counsel in this litigation. 


“J 
~ 


(). Did he give you any order on the custodian of the 


bonds: 
A. I think he must have given an order on the custo- 
is . ; } . . . ‘ " : . } —_— 
gian to Ggelvel them to me, othe rwise [ could not have 
ecelved thie mm. 

QQ. Do You understand how the custody of these 
bonds happened to be in one man: 

- Che bondholders were notitied by mv instructions 
a Se ee ae a ro ler thy oof oht 
oO have their DONAS dt posit agin order that proo mign 
made of them asa whole. Short! fter | received the 

< Lit ‘ ‘ \ it?) " pmOruy al beg recelyvC¢ ¢ 
printed order in this case they were all notified, either 


personally (>! hy letter 


©. By whom? 


- 
a 
— ar 
— 
— 


A. By me, directly or indirectly——indirectly by pub- 
lication in different newspapers, requesting them to de- 
' it their bond h > ow lesired ‘ove the 
NoOsit tHe! onas, those who aesired to prove Lnem, on Ol 
before a certain day, I think it was August 11th; and a 


great many of them I saw personally. Some that I did 


not see pr rsonallv I knew the addresses of and sent mes- 
sages to them. 


(). \nd did you direct the bond to be deposited with 


this person whose name you have given as the custodian? 


A. With that person’s firm. 

(). \nd did you make that publication in the papers 
of New York citv: 

A. Yes, sir; that advertisement was published in the 
New York Zzmes, the New York Wor/d, and the Ave- 
ning Post, requesting those bondholders who wished their 


i 


honds proved to have them deposited. It being summer- 
‘ ‘ 


time, and the bondholders being scattered all over the 


counwry, l put cif} advertisement in tnese papers request- 
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ing them to deposit their bonds by a certain day, as I ex- 
pected going to Springfield with the bonds to prove them; 
and to facilitate matters and to save me the necessity of 
running after them and collecting the bonds, and to save me 
the expense of hiring a vault and the care and burden of 
taking care of such a large amount of property, they were 
requested to deposit them with a banking house on or be- 
fore a certain day, subject to my order. 

Q. Now, Mr. Wallach, will you be good enough to 
procure the post-ofhice address of each one of the parties 
for whom you. have proved bonds, and furnish it to the 


commissioners by to-morrow morning? 

A. I will do my best to do so, and can give you now 
the post-office address of almost all the bondholders, with 
the exception of one or two, if you will call their names 


to me. 


(). Gerber? 


A. 
Q. 
A. 


Q). 


~ A, 


That I do not know. 

}. A. Kohnye 

New York city. 
Richard Seidenberg: 
Care of G. Seidenberg 


- 


Leman Bros.: 


Exchange Place, New York City. 


M. Gernsheim: 


Care of M. Gernsheim & Co., Wall street, New 


York City. 


QQ. 
A. 


A. P. Wells? 
New York City. 


gros. & Co., New 


ont i 4) ‘ i} ‘ “3 toch ‘ .* | ' ] " 
Wiit AGG that alt tnese parties, to MV KNOW cave, W ith 


’ 7 
few exceptions, of those people | am not personally ac- 
quainted with, have had their bonds tor a long number of 


’ s " 
Vears, ana npresume tLHey COnUNnuUue to own their bonds up 


0 th resent time 
(). Have vou anv interest in the bonds which have 
les 2 | , . ] . . = 
CCT] proauced >) you, of tiie Par sand Dex itu Railroad 


\ None; except the interest which every lawyer has 


Q@. ‘You are not the owner in whole or in part of any 
of the bonds which Vou have produced and proved before 
N. W. Branson, commissioner? 

\. No, sir, not at the present time. 

©. Were you ever, at any time, the owner, in part o1 


in whole. of anv of those ponds?’ 


A. | owned some Paris and Decatur bonds some time 


AO 
(). Hiow many: 
- | had tive bonds, I think 


QQ. Is that all of the bonds of the Paris and Decatur 


ides a.) I — 
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Railroad Company which you owned or had any inter- 
est in? 

A. That is all. Some time ago, at the beginning of 
this suit, | owned one or two. and afterwards | increased 
it to five. : 


Q. ‘To whom did you dispose of your bonds: 


, 


A. I do not know who bought them. I sold them te 
i broker. 

©. ‘To what breker were they sold? 

A. ‘The tirm of Moller & Co. 

Q. When was the sale made; can you give the date? 

A. My check book would show, probably. 

(). About when: 

A. Eight or nine months ago: perhaps a year ago; 
perhaps a little more. 

Q. You do not know to whom they were sold’ 

A. No. 

Q. Have you settled with your broker: 

A, Well. have In part. 

Q. Did he communicate to you the name of the party 
to whom he sold the bonds? 

A. No, sir: they never do 

©. - Did you ask himrs 

A. No, sir 

Q. What price did they pay: 

A. That is my private matter, but the exact price | 
could not tell you anyhow, because I don’t remember it. 


They were sold in ditterent ( uantities. 
i 


bonds now 


() Did you ever own any part of the 


y you to be the property of Abe Friedenberg: 


| 7 = ; 
mLITIICC i 


A Net that I know of. su 
a, Did You purchase the bDbOonas now presented by 
vou as the bonds of Abe Fnedenbergs. tor him: 
a 
} 1 , ? P 
A. No. sir: L never bought a bond tor him, directly o1 
nv ot the bonds ot the Paris and 


tor anv of the parties whose 


‘ : . : , _ . ; 
| | OWners Ot | artis and 


james you have given as presen 
’ 41 
Decatur bonds, as proved before the commissione 
, ol » 1 { , 
\ | have answered that before. I have neve bought 
, 
m\ i n<cis cil} crit q)} tal \ \ | 7 any ivine heine 
e ~~ 
PAC pt ne Nonas oucn tor mvself. and those have 
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IN THE MATTER OF THE EXCHANGE OF BonDs. 


here was introduced in the evidence by Mr. Isham. 


" , : | , ‘a . 
I letter-book of the 


fhe ftoliowings tetter contained in the 


> | ‘4 
Paris and Decatur Railroad Company 


JULY I9, 187 


csi 


MMESSTSeccccoceccccssll £17 fifth Avenue, Chicago. 
DekAR SIRS Your favor of the 8th came duly to 
; ind With reference to the Paris X Decatur Railroad, 
d the Paris NX ‘¥ rre Llaute Railroad, beg tO SAY they 
. ast to the Peoria, Atlanta & De- 
catur Railroad Company, the name of which was changed 
to the Illinois Midland Railway. We have always met 
our interest and sinking fund promptly in London, and 


whereby the holders ot the 


. 4 , 
irranvements fhiave pbeen made 
Sey 


Paris & Decatur bonds can exchange them at the Con- 
solidated Bank, London. for the Illinois Nidland Railway, 
which are about being issued there. The issue of the 
bonds by the Illinois Midland Railway can have no effect 
upon the security of the Paris & Decatur bonds, as they 
are, of course a first lien upon that division of the line, 
but I understand that nearly all the holders of the Paris 
& Decatur bonds have agreed to exchange them for the 
bonds of the Illinois Midland Railway. Inasmuch as | 
presume the bonds of the P. &. D. R. R., will no longer 
be quoted upon the London Stock Exchange when the 
[linois Midland bonds are placed on call, it might there- 
fore be more desirable for those who might wish to real- 
ize at any time to hold bonds which are quoted upon the 
Stock Ex hang 
Yours Respee tfully, 
R. G. HERVEY, 
President D. 
To the introduction of which letter, Waring Brothers 
by their counsel objected on the ground that no written 
statement made by Mr. Hervey, would in any wise 


; 


atiect the gut stion before the commissioner. 


In THE MATTER OF THE CLAIM OF WARING BROTHERS. 
No. I. PURCHASED FROM THE TERRE HAUTE AND IN- 


DIANAPOLIS RAILROAD COMPANY (VANDALIA LINE). 
LL. Genis, a witness, produced and sworn, and examined 
by Mr. Crea. testified as follows: 


Q. Look at Exhibit A, attached to the proof of claim, 


which I now hand you, being the claim under considera- 
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‘IN THE Circurir CourT OF THE UNITED STATES. FOR 


rHeE SOUTHERN District or ILLINOIS. 


Robert (5. Hervey el al. 
z's. Si 
The Illinois Midland Railwav Company and (Chancery. 


other causes consolidated therewith. 


STATE OF INDIANA, } 
CouNnTY oF VIGO. | 
On this 30th day of July, A. D. 1884, before me, N. 


W. Kranson. special commissioner personally appeared 


L. Genis, of Terre Haute, Ind., who, after having 


been duiyvy sworn Dv me. upon his oath savs that there is 


hip of the Illinois Midland 


justly due from the receivers 
Railway Company, after allowing it all just credits, de- 


ductions and set-offs, to William Waring, denry Waring 
and (“harles W a Ing, as Waring brothers, of 10 Victoria 


chamber, Westminster, London, England, the sum of 


thirtv thousand three hundred and twenty-two dollars 
and nine cents. the nature and consideration of which 
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IN THE MATTER OF THE CLAIM OF WARING BROTHERS 


No. Oo, 


PURCHASED FROM A. L. Hopkins, RECEIVER 


OF THE ‘ToLEpO, ProRIA AND Warsaw RaILway 


(‘OMPANY. 


Che voucher and affidavit showing the character of this 


, 


claim are as follows 


‘“ [LLINOIS 


hn har dard 
I< ga° 


“ Mar h Be 


MipLAND RAILWAY COMPANY 


lo Loledo, Peorta and Warsaw Ry. Co. 


. , : ‘ 
For balance due to the receiver 


‘Midland Ry. Company, in re- 
speci or rent of track. stores 
“supplied and labor pertormed, 
“between September 12th, 1575, 
‘and ist March, 1877......... $14,140 67 


, 


, 
’ 


1° . : ; } 
Duplicate, mrst vouche!l having peen Canceled. 


Correct: 


“IN THI 


FOR 


ha) 


Circuir CourT OF THE UNITED STATES. 


THE SOUTHERN DistTrRIcT OF ILLINOIs. 


Robert ( J. ft ein Cl al. 


The Illinois Midland Railway Company |} /a Chancery. 


and other causes consondated there- 


with. 


STATE O} 


INDIANA, | 
COUNTY OI] 


ae oo 


On this 18th day of August, A. D. 1884, before me, 


John R. Hager, a notary public for the state and county 


- 


NOTARIAL SEAI 


IS Cie ) 


LL. Genis. of Terre Haute. 


ny mec, upon 

the receiver- 
it I Nhidl ind Ie ulway Company, , artel 
‘t-offs, to Wil- 


tions and set 


ist credits, deduct 
Henry Waring and Charles Waring, as War- 


} »\ toria Chambers. Westminister. lLon- 


yt i ben T ot tourteen thousand ne hun 
ed and for do i! xtv-seven cents, the nature 
( ] { (oT) e)| ynich maeHvteaness, oO} ( hat ictel ot 
vhich ~ ti Ws For money pa d out in the 
re hase Cciaim of the recelvel Oo} the a , . and \W 
iv} Lo. a0 stLine recelvel ship or the I}. Mid. IR Co. 1n 
espe n stores supphed and labor per- 
formed, between September 12, 1875, and rst March, 1877, 
iS ] Gi and SIM d by Ik r _™ & IR CS, 7C- 
ve oS W at neé brothers p irchased said claim and 
Dal an rac Value on Sept ith, [577 Interest at 
5 | | ] 
Suid ] ( S ma De ¢ Die IS Claimed on the SUTl) SO 
Dalia fr n of payment, That SL h inde btedness was 
‘ " . 
ONtrTActes Tare \ curred Dy the several receivers of 
said Illinois Midland Railway Company during their re- 
sper vi ecelvel ships. is Ii llow Ss. to will 
Puy ne eat eg Bow kh § oe ship OT (seor r¢? ole. 
na S1 1,1 10.07 


1D) yf Richard J. Rees, 


rece IVCTSI1)| 


oOnent 1S the attorney in fact of 


iuthorized to make this oath. 


rs. and 1s duly 
L.. GENIs. 
land swort efore me this rtSth day of 
~~, @ 


loun R. Hacer. N. P.” 


said W ar- 


*- 


a 


een items 


tt At Pre, 


T 


vt 


f{ this claim L. Genis was produced, 
sworn as a witness, and examined by Mr. Crea and testi- 


ned as follow Nn 


@. Look at the voucher attached to the proof of claim 
in the matter now under consideration and state how 


much Waring Brothers paid for that voucher: 


‘ 
— 


A. $14,140.67. The payment was made on Septem- 
ber 4,1877. [he signature to the voucher 1s that of 


Richard ]. Rees, receiver of the Illinois Midland Railway 
Company, and the voucher is in his handwriting. No 
part of the amount Spec ified in the voucher has ever been 
paid to Waring Brothers. 

©). What were the circumstances under which that 
purchase was maw 


A. The receiver of the Illinois Midland railway, at that 
time being largo i\ Thee hte gd to the receiver of the ‘Toledo. 
Peoria and Warsaw Railway Company, Mr. Hopkins, had 
been threatening to cut the Illinois Midland railway out of 
Peoria, and in order to enable the receiver and the com- 
pany. to operate the road, I satisfied Mr. Hopkins by 
paying that amount and taking an assignment of the 
voucher issued to him by receiver Rees. The only rea- 
son for the purchase by Waring Brothers of that voucher, 
was the reason just stated, 

A certified copy of an order of the Circuit court of the 
United States, for the Northern district of Illinois, was in- 
troduced in evidence, authorizing the sale of the voucher 
rete rred Lo, by the receiver of the ‘Toledo. Peoria and 
Warsaw Railway Company, to such persons as might be 


disposed to buy it: also a contract between A. L. Hop- 
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Dole, then Receive of the Illinois Midland Railwav 
Company, modifying the said contract between the To- 
ledo, Peoria and Warsaw Railway Company and the 
Peona, Atlanta and Decatur Kailway Company, such 


modification consisting chiefly in a very large reduction 


In the amounts provided in said contract to be paid for the 
privileges granted by the said contract. One paragraph 
in the modification of said original contract 1s as follows: 

‘It is further agreed between the parties hereto that 
in consideration of the concession herein made as to ren- 
tals. that the amount due tO! the use ol the ‘Toledo, Peoria 
ind Warsaw track and for work done in Peoria, materials 
furnished, etc., to wit: the sum of seventeen thousand and 


ind tortv-seven cents, must be paid by the 


One doilars 
party of the first part within four months from this date, 
to wit: on or before the first day of April, 1876. And 1t 
is also agreed that the said Dole, Receiver of said Illinois 
Midland Railway Company, shall execute and deliver to 
the Receiver of said Toledo, Peoria and Warsaw Kail- 
Way Company certificate or note under the orders of 
the Kdgat County Circuit Court for the said sum so due, 
before the rst day of April, A. DD., 1876, 


nterest at the rate of eight per cent from the date 
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ali commissioner. personally ap- 


vership of the ii] OS Midland 
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OW! lust reaits, dt 

al Waring llem Waring 


Lots r) neianad, the sum of 
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cl ain WCOTILS nree cit lars and 
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ure 1d consideration of which 
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sum from March 21, 1882 
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curred, by the several receivers of said Illinois Midland 
Railway Company during their respective receiverships, 
as follows, to wit: 

During the receivership of L. Genis, to the amount of 
7 , | 797 92° 
P33: 2 3.23. 

That this deponent is the attorney in fact of said War- 
ing brothers, and is duly authorized to make this oath. 


L. GENIs. 


Subscribed and sworn to before me this twentv-fourth 


day of July, 1584. 


N. W. BRANSON. 
Spec. C‘ommr.” 


‘ , a1 BR. : 1? : , , 
Further, in support of this claim, the following testi- 


dL. Genis. a witness produced and sworn. and examined 
bv Mr. Crea. testified as follows: 
The above claim is an open account of Waring Brothers 
r of the Illinois Midland Railway Com- 


the books of the receiver. War- 


with the recelyvt 


pany, as it appears 


. : ' } } } r al . 
ing Brothers’ account valanced by credit to Waring 
D an , ~~ . ~ «4 doy ‘ : ‘ ; les eePver 
brothers of POL<1, a inhat account inciudes severa 


items for rent of rolling stock. After deducting from 


said amount all the items referring to rental of rolling 


stock. the balance the credit ot Waring Brothers 1s 


$3,123.23. This is the amount claimed in this proof, 


That account. as it 1s now claimed, of D3,1 23-23, 1S simply 


brothers on current account 


for cash transactions between Waring brothers and the 


ss 


the balance due to Warn 
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receiver of the Illinois Midland Railway Company, under 


George Dole. gw & ot bg od 
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IN THE MATTER OF THE CLAIM OF L. GENIs. No. 1. 


FOR ~9,071.24. 


IN THE CircuIr CourRT OF THE UNITED STATES FOR 


rue SOUTHERN District OF ILLINOIs. 


.% > , 
he Hhnois Midland Railway /n Chaucer) 
\ OM pany, ala ‘ i ‘ Luss 
: ’ ¢ 
CONSOLaGALCC { 


Qn this Oth lav of July. A. D. ISO4, betore me, N 
W. branson, special MmMmissioner for the state and count, 
iroresaid, personally Lp p> ared - (yenis, ol ‘Terre Haute, 


Ind., who, after having been duly sworn by me, upon his 


; es or , : | = 
oOatn Savs that toere s pustiv due trom the receivership 
he co ‘> - , , 7. e's ry ’ a j . 
of the Illinois Midland Railway Company, after allowing 
It all JUSt Credits, Cc ictions and set-offs, to L. (yenis, ol 
ah ‘ in | Di ae ent : ail — = 
lerre Haute. Ind.. sum of nine thousand five hundred 

; : ’ } : } 

and fhitty-eignt a irs and twenty cents, the nature and 
> ‘ | j 

considaerauon or WV ndebtedness or character ot which 

, ‘ 41 

mad IV. Is as te vo on hore ‘s | Aik4 Ou if) crit DUT - 

chase =) ‘ t1is hy ~ ‘ CCUCTVE Sihiys Vnicn sald Claims 

| ie’ ‘ ’ ; SLIDN S TI roisiied hy tnos irom 

ir¢ OT thi ‘ j ‘ i Lil ‘ ae: i st j re Li i 

whom theyv were pur sed: a statement of sucn claims 
| | * . ; >? ] 

Witn the sum na imteres peng eto a icned as 


rate aS mav De equilabdie 18 Ciaimed on all SUMS SO paid, 


That such indebtedness was contracted, or hability in- 


— — = 
$4 


purchase of the ties by the receiver. The receiver gave 
his note to Mr. Tincher, and the note not being paid, 
‘Tincho 


ind | naid the full ‘amount with interest. fhe entire 


’ 


resented his claim against me on my guaranty, 


imount of the claim ts now due me from the receivership 


of the Illinois Midland Railway company. I gave a 
personal guaranty to Mr. Tinchor for the ties because 


‘ ’ ; ; F 4 | " ; . 
he demanded it and | could not otherwise have pro- 


’ , 
cured them 


IN THE MATTER OF T! RENTAL VALUE OF THE ROLL- 


ING STOCK OWNED BY WARING BROTHERS AND USED 


_ 


DURING riil RECEIVERSHIP Ol Piil [LILINOIS Nlip- 


LAND RAILWAY COMPANY. 


} 


(‘harles S. Millard. a witness produced. and sworn and 


examined bv Mr. Crea. testified as follows: 


[ live in Indianapolis \m president of the Indianapo- 
,* . . , . : 
lis Car Manufacturing Company, and have been since its 
organization in 1581. before that time I was vice-presi- 


dent of the Terre Haute Car Manufacturing Company, 
from 1876 to 1881. The companies named manufacture 
railway cars. Cars are rented intwo ways. One is, cars 
ire rented on a contract by which the railroad company 
that rents the cars agrees to put them in absolute perfect 
order at the expiration of the term af rental. Another 
way 1s, to rent them and return them in what is known 
as running order among railroads, natural wear and tear 
included. Under the system by which cars would be re- 
turned as they were found, that is, without putting them 
in repair or absolute perfect repair, at the expiration of 


the contracts, the rentals would be larger. Krom my 
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T «if { , oe ( | en , ol (ats, Dut Lnose 
: , 
po i)? if mv business and | 
earned | | ' were rented during those 
’ . " ’ ’ 
+ ‘ . ; ; " ‘ " . . ,¥ : 
vears Bir rentals () VTpte were tne ruic as far 
, : } ? 
. om . | 1 
DAC IS 76, and possibly iCK as Tar aS 1974, and down 
‘ | é 
yy Bele. Oe) wh few i Rite Lf) i] bell apou!l ISO. lf Cals 
Vel nied Viti { i VY ine i 1tiS of whnichnh tney 
were to be returned without being placed in good order, 
the rentals | have named would be increased by that con- 
\lv company does not bu cars to rent llave nevet 
peen connected Will i company that aid build cars tor 
that purpose. llave never had the management or been 
emplioved Dv a railroad liave read contracts for the 
i . ‘ 
| + } ? , ’ , 
rentai Of roiling Stock liave read them through. llave 
not HDeen Interested mn any llave not read any sinc 
» lies! "  @n | 
157 5- A little less rates now preval than those named. 


} | ? | . 
\ ( nange tOOK Dilace 1n IS8eI or 1882: shoul | Sav Dp2 less 
: month on box cars and about the same proportion on 
’ ’ > } ‘ s he 2 4 - ’ i. ‘ 
coal cars. C., B. & Q. paid to the Western Car Com- 


pany in rsS1 Sr1o to SiI2 a month rental for box cars. I 


am a stockholder in the Western Car Company, and 


while [ take no active manegement in it nor have any- i 
thing to do except to hold a little stock, my information 
in that direction is derived from the manager, Gen. Hei- 
dekooper is his name. He is not interested in the C., B. 
& Q. R. R. Co. It cost about S500 to build a 28-foot 


Sy wiih. saa oe oe Gundeatl 


759 
car in an ordinary manner in 1879. In 1883 I should say 
about $525. It cost to build an ordinary coal car in 1879 
about DLOO I SS than a box Car, The rentals would ap- 
ply to box cars worth $250 1n 1879. I don’t say whether 
is a fair rental or otherwise. I give the fact that that 
was the rental about that time. Know of no cars having 
been rented about that time for $5 a month. In mileage 
the basis 1s 7 of a cent a mile for the miles which a car 
may run during the month. I know of calculations being 
o how much that will net per car per month. 


made as 


That mileage will bring from $6 to $7; that 1s, in dull 


seasons. Sometimes it will bring from $11 to $12 pet 
month. It depends altogether upon the service a car is 

“1 | love ¢ cise , lf |] — | : . 
placed In aqont consider mysel wel: versed In Cal 


rentals from 1876 to the present time, but | have gained 


mv information as a branch of my business. Men buy 


cars sometimes tor the purpose of renting them, and | 


_~ 


have gained my information from their calculations in the 
matter. I would not vary these rates for cars that are in 
poor condition, but still in running order. If one railroad 
will receive a car trom inother it is considered in good 
condition, for they don’t receive it unless it is in fair run- 
ning order. The cost of a box car 28 feet long in 1878 
was about $450; possibly a little less in 1877, and in 1876 
say $425; in 1875, about $400 was the lowest. There 
was not much demand for cars in 1873 and 1874. ‘There 
were not many cars sold. Cars were higher in 1873 
than in 1875. I think I sold the Baltimore and Ohio 


In 1873 for S600. 
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witness, produced and, sworn, and 


- 
rea. testined as follows: 
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i ’ . t ‘ 
nufactured by the Michigan Ca 
and wonicn went Upon LHe [llinois 


} 


eased 


e Michigan Car Company manu- 


Waring Brothers a number of box 


ed upon the [linois Midland rail- 


‘ ‘ + 
were ss cars. Lhe current rental otf 
Nlichigan Coal Company rented 
Cal (seorge Dole, receiver, was pi4 LO 
i} ( \ easonable rental Value tor 
S wer inutactured by the Michigan Lat 

~ 

nal put on e Illinois Nliidland railway tor the 
toy js S75, 1870, 1980 and ISO!, would he 
1} leage they could Carn. (ars earned on} 
e years from $10 to $15 per month. Some 
ghas $15.50. ‘The Michigan Car Company 
ng those years rented on a mileage basis 
iking the Michigan Car Company did not. 
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mpan orvanizedad roiling SLOC K 
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it cars into different ines Live N[il- 
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rental reserved in the lease trom 
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was less than cars of the same description were earning, 
on a mileage basis, for us in that year. Judging by the 
contract made by our company, I should say that $13 a 
month for box cars, such as were constructed by the 


Michigan Car Company and that went on to the line of 


the Illinois Midland railwav. would be a reasonable rental] 
for the years 1876, 1877, 1878, 1879, 1880 and ISS1. ts 


cars were rented under a contract providing that they 
were to be returned in the same condition as when rented, 
reasonable wear and tear excepted, and if at the termina- 
tion of the contract the cars were not placed in good con- 
dition, the rental should be greater than if they were 


placed in a good condition. 


William fl. Chaddock, a witness produced and sworn, 


and examined by Mr. Crea. testified as tollows: 


[ reside in Chicago; am president of the United States 


Rolling Stock Company; the business of that company 


is the manufacturing of cars and the leasing of them. It 


_ 


, 


has been engaged in that business about fifteen years. 
The business has her mn al large one for Say eight \ Ca©rs 
hac # A reason ible rental tor box Cars, stock Cals, and 
coal cars per month during the years 1576, 1577, 15795, 
I579, 1550 and 1881 would be about >I2 per month tor 
box cars, for stock cars the same, and for gondolas or 
from $8 to S10. All those prices would bi 
| of the lease which was made tor the 
cars. If a short lease was made we would ask more. 
Qur leases invariably require that the stock shall be re- 
turned in the condition in which it 1s when turned over 
to the lessee, except depreciation by age. The contracts 
of the United States Rolling Stock Company contain a 


clause like this: “ The party of the second part further 
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n er than the rentais reserved 1 the contracts of the 
lL nited States Rolling StocK Compan If you rent and 
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' ‘ Roni hes | ‘ +} 2 
ror nim oO pay i fhiener rental during the time that he 
i = 
used it than would be 1f he was required to put it in the 
4 
sam CONnaIILION Lhe proauction of cars in this country 
pecame so ol tin rSS1r. that the rentals of rolling stock 
—_ 
; ‘ P ’ . 
I ( Dee! Caucea » amoun In rSo2 the proaucuion 
. , ' : . 
Cyr « rs ff) (j ric Te iser(] SO Ti it 7 { 1 ¢ ni iis tLnen existing be- 
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came eqaduced from ISStr to roo 2 it has been harder to 
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change was appre¢ je all through the years IS8I ant 
Idso2, and up to tne itter part Of Id82. A. reasonable 
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rental for engines Dy the month during the years 1570, 


vearlyv leases. would 


The vearly price 


ok & te. 
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] } ‘ , : , . > 
Was aiWways recKoned at a vear or more: a vear or five 
* e . ‘ } +} - , 
vears: the renta Was not tess than PISO pet month. 


We received about $75 per month for our combination 
Cals. here furn sh a blank contract of the L nited States 
Rolling Stock Company, and make it an exhibit to my 
testimony. 

A reasonable rental for box cars, stock cars, coal cars 
and engines, say since the beginning of the year 1881 
down to the present LImMe \ugust I. L554 } would be S1o 
per month for box cars, the same for stock cars, and 
from $7.50 to $8.00 for coal cars and $150 per month 
for engines. In giving the rates of rentals for the differ- 
ent kinds of cars and for engines that I have stated, I do 
not refer to new engines or new Cars. Our rule always 
has been in executing a lease, to turn over the property 


} ! } led } ” le , - : } > : ] 
to the ijessee, to noid tne lessee for it in absolute good 
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order. If rolling stock shall be entirely new’ when 
leased, the lessee will be put to less expense for repairs 
for the first two years of a lease than if it had been sec- 
ond-hand at the time it was rented. <A reasonable rental! 


tor combination cars, SINCE the beginning of ISOSI down 


to the present time (August I, 1554) would be S60 a 


month. 


Blank contract made exhibit to foregoing testimony otf 


(haddock. 


- Agreement, rm ade rs see day es the 


vear........bvetween the United States Rolling Stock 
| 


Company, a corporation duly organized under the laws 


of the State of New York. party of the first part, and 


party ot the second part, a itnesseth > That the said par- 


tery 


a 


. 


pa 
low- 


{ 


* 
& 


_ 


AUTOCOS 


“ Fourth. The rent upon each parcel of the rolling 
stock leased under this contract will commence from and 
including the day following its delivery by the party of 
the first part at the points designated, and will continue 
during the existence of this agreement, and so long as 
the same shall be detained from the party of the first part. 
The rental will be due monthly, and will be payable by 
the lessee, at the oflice of the party of the first part, in 
New York, in U.S. curre ney, or in sight drafts on New 
York, without deduction or delay, on the fifteenth day of 


each month, according to the rental account for the pre- 


_ 


ceding month: and tor the purpose of estimating the rent 


upon any fractional part of a month, each month shall be 
considered as having thirty day S, and the daily rental as 
being equal tO one-thirt! th part of the rental for One 
month. It is expressly understood and agreed, that said 


rental is part of the working expenses of said party of the 


second part, and shall have the same preference of pay- 
ment and lien as is or may be given by law to claims 
against said party of the second part for material supplied 
or labor furnished, tor the operation of its road.” 


. 


“ Fifth. Notwithstanding anything In this contract 


contained, the absolut: ownership of and title to the roll- 


Ing’ stox k 18 retained by the party of the first part; and 


, 


the party of the second part agrees not to sublet or sub- 


lease the same or an\ part thereof, nor to permit the 


Same, or any part there of. Lo pass oul of its possession 


or from under its control. or to be taken from off its rail- 


’ 


road, except In the ordinarv and reguial COUTSEe of its 


legitimate transportation business over the lines of other 


companies ; and the party of the second part agrees that 


it will not. in anv manner, suffer or permit the same, or 
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any part thereof, to be pledged, seized: or held, for any 
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proper to De made, SO that there shal 
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or 


be no deterioration 


in value and condition of anv of said rolling stock during 


ame 
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formed bv the partv of the second part. or of anv detault 


ge i : 


im tne payment of anv part of the rental. or expenses 


Pepalring, Ol Premiuris ot insurance, herein agreed .U) 
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LS 
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paid iw he the: the Same Shall Nave Deen demanded or not 


or of any neglect or failure on the part of the party of t 
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second part iO maintain the rouing Stock 1n the conditi 
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required nNerCoO\V, OT m case of anv other a fauil On 
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forthwith, and re KA i the sald rolling stock into 
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of the first part. or to its authorized a: ents, all of t! 
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property i@ased unde! nis agreement, im the same condl- 
tion as received, and to de@ivel the same at the storage 
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tne Same to pe attested DV the respective othcers or 


agents, ine day ind year above written. Executed ] 


InterchangeaDie Gupicate copies. 


THe UnNrIrep STATES ROLLING StTock Co. 
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LD. W. AMlinshal/. a witness. produced and sworn and ex- 


- 
- 
f 


imined by Mr. Crea, testified as foll 
[ think the rentals of rolling stock reserved in the con- 
’ 


tracts between the Illinois Midland Railway Company and 


=> 


the Illinois Midland Rolling Stock Company, were the 


then prevailing rentals in that part of the country. The 


rauway company was not charged any exhorbitant rates; 
t| = pris CS Were SUC dS prevailed at that time. 


B. B. Peabody. a witness, produced and sworn and ex- 


amined bv Mr. Isham. testified as follows: 


lam now and have been since the fall of 1570, foreman 


of the car department of the lilinois Midland Railway 


Company, and am familiar with the building of cars. 


o 


to be 


— 


The life of a freight car 1s ordinarily considered 


yout twelve years——with ordinary usage, from twelve to 


al 
fifteen vears. ‘There 1s an association called the Master 


Faget inka Sl ul wits 


he 
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on ~ 
—_ one 
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I_tinois Mp1 


noftCrea& Kwing, 
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NSATION FOR LEGAL SERVIC] 


J. Rees, Re 


HMILCTCS CTCO 
nesses Ver { 
estined . | 

Have ved the 


ttorneyvs. of Decatur. Illinois. 


ror Richard | 


‘(i i¢) ‘F¢>) €)T} 


Nir. 


RVENING PETITK 


In support 


IR ¢ cS 


OF CREA 
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: ’ 7. 
ATCC > 


llave 


Attorne,. 
pond as 


| had ri) 


| 
: 
: 
' 7a? 
im 
Vi a 
14 » 


\ ’ 
f rece 
we ar 
| 
i 
‘ ‘> 
| t 


he « ina || 4 i 4 . « \‘\ is Pr eCst ' il an- 


twee i Ni) Cir i ind Nir. Ie ee ® 


and NicKindle, had been Lic 


\ir. R ; $s appointed receive} 
mi INMaliway (4 n\ | talked with 
\ V\ e there ; < t\ ind a 
( re for the purpose of 


irities. and it was while there we 


fereed to become his securities, and 1 
' } - ‘ \] i” L hy, ld byes } : | 
Cr) tile r. Crea snouida be tne al- 

‘ ; ge | ;y? ryacr ‘7 ary? for thy . tT? on 

» * a ; sas ‘i clLil i fPIC TI i rit «till 


Vir. Crea 
vas paid Mr. Bishop, 
: Vly recollecuion 1s that it was $2,500 
attorneys 
Vrevious to the time of the arrange- 

Rees, of which | have 
th Nir. Rees with refer- 


ntment of an attorney for tne receiver. | 


; ‘ ? 
me in his company when at Danville. 
iscussed. would not have gone on his 


d some one as his attorney I did not 
1 stranger in the country. ‘The thing 


we went to Danville. that Mr. 


the attorney, it was consummated and 


) — : = 
We made the whole arrangement to 


it’ before we Wen there. and we went 


, 


there and consummated it. I would not have gone there 
blind to go a man’s security I did.not know. I hadn't 
seen him more than once before that. Subsequent LO the 
darrangemeni had between Mr. Rees and Mr. Crea, | met 
Vr. Rees frequentl\ Was al his house and Was present 
when he and Mr. Crea were together a great many times 
when he was being consulted, and | was so much inter- 


ested Im the thing, the consultation was aliwavs open LO 


cy 
; Th “ . : 7 ti ai | sry? : “gat i + ’ i | 
me. here Was nothing Kept secre (rom me at all. 

, , , . . 
was an interested party to the extent of Deimng on the 
pond hese consu iLIoOns Were AIMOSL Aa WeeCKIV OCCUT- 
rence. Everv two or three weeks to a certainty. | was 

' : ' ? , , a : ; \ . } ‘ry ' ‘ris ea! ' -| " 
OVC ai ATIS ait titi q PLALGQS st ft SAhtih «af SLPLLTY pace (1 OLIICT. 
| nad Kknowledve vol! WF \ rea acting ror Nir. Rees as TC- 

_ ms 

rr‘? ’ ‘ +h. : " b } " ; ? : : 

ceiver up to pretty near the time of Mr. Rees’ resigna- 
won 
LL. Gren pein’ SV estiied aS [Tollows 

] ‘ e | li. . — ! . 

Am president of the Tlmois Midland ratlwav. Re- 


: rw. " ° ' 
side in Terre Haute, Indiana. Know Richard |. Rees and 
H. Crea. Mr. Rees was appointed receiver of the Illi- 
nois Midland railway the 31st of August, 1876, at Dan- 
ville. Prior to his appointment as receiver he and | had 
1, J } ’ ‘ J : } : +} : hy : ! thy; ’ ’ Zz ; : hs 
GUSCUSSCdG Wihoal WOUIdG Ut ne Dest LOIN: to do if fis ap- 
pomntment could be procured as receiver, and Knowing as 
I did Mr. Crea as a lawver, and as to his private charac- 
ter, | advised Mr. Rees, who was entirely strange to the 

mntry. that M; : Le fue samaw lawewen § 
country, that vir. V\rea would be a proper iawyer to 
select as the safest one or tne receiver. | here was no 
lificulty on the part of Rees to accept the suggestion 
(ij i\ ost ae . 2 . ‘ 4 * ao ‘ , 


and he consented that Mr. Crea should be } 


~ 


is attorney as 
receiver in case he should be appointed. At the same 


time he expressed verv oreal violence toward the attorney 


-_ 


ii4 


I \] Vole. vi ‘ s then recelvel ft WiaiS distinctly 


rood | Vi; ( rea s iid be the attorn "4 | saw 

Vir. Rees a few days aft his ipp intment, and he spoke 
ne then and later and, in fact. all the ttme of Mr. Crea 

as being his attorney. and besides I know that Mr. Rees 


id ayreed to pay to Mr. Cre is his AtTTOrney the same 

mpensation that had been paid by Mr. Dole, his prede- 
cessor, to his attorney, Mr. Bishop, which was $200 pet 
mont 


C*rAIM rue Terre HautTre AND INDIANAPOLIS RAIL- 


ROAD COMPANY FOR MAINTENANCE OF Way. TRACK 


In Truk Crrcvuir CourRT OF THE UNITED STATES FOR 


rHE SOUTHERN District or ILLINOIS 
kK obert (,. llervey. cl al 
The [Illinois Midland Railway Company, Jn Chancery. 


° \nd other causes ¢ onsold ited therewith. 


STATE OF INDIANA. |} 
( OUNTY {>} Vico. 
On this twenty-eighth day of August, A. D. 1884, be- 


fore me. a Notary Public for the state and countv afore- 


said, personally appeared William R. McKeen. of Terre 


Haute. Indiana. who after havine been dulv sworn bv 


me, upon his oath says that there is justly due from the 


7} 
receiversnpl 


p of the Illinois Midland Railway Company, 


after allowing it all ust credits, deductions and set-otls, Lo 
the Terre Haute and Indianapolis Railroad Company, of 


Terre Haute. Indiana. a balance amount to the sum of 


twentv-seven thousand and nine hundred and fifty-nine 


ee ee — , . ., . 
qaollars and torty-on CCNILS, the nature and consideration 


of which indebtedness. or character of which hab 


i Wty. IS 
as follows: 
mamtenance of Way ana track SCTVICe 


I 


between ‘Terre Haute and Farrington and station ex- 


Proportion ¢ 


penses at Terre Haute; motive power supplies, fuel and 


rent of engine house, and overcharges on freight, and loss 
and damage to goods, the original sum of $58,251.50, but 


of this sum the amounts contracted as hereinafter stated 


4 


by Receiver Dole and Reese respectively, amounting in 


gregate to $30,322.09, have been sold and assigned 


to Waring Bbros., of London, England 

That such indebtedness was contracted, or liability in- 
curred, by the several receivers of said Illinois Midland 
Railway Company during their respective receiverships, 
as follows, to wt 
During the gw Maw Be ad 3h p ot (;eorge Dole. i¢) 

the amount of .... stevesecusdecu S$ 926.61 
During the receivership of Richard J. Rees, 

to the amount ot...... eeeeeoceesoees $29,395.48 
During the receivership of L. Gens, to the 


rE le ns 606 wee sece- cose 27,959.41 


That this deponent is president of said Terre Haute 


and Indianapolis Railroad Company, and is fully author- 


ized to make this Oo ith 


WittiAM R. McKEEN. 


Subscribed and sworn to before me. this 28th dav of 


August, 1554. 
NOTARIAL SEAL. Joun R. HAGEr, 
Notary Public.” 


Bee 


rahe Mite ey ae 
i 2 oh aaa le siscillines ‘ 
te a. ne wenn rr 


‘I_us. Mip. Ry. Co.. 
/_. Gents, Receiver, 
lo Li ree flautle a /ndiana poli . fe. fe. Co. by. 


RECAPITULATION. 


For proposition of sundr, expenses as per 
STATE MENS. - « « even ene cous “b00 eee 74 
proposition of sundry overcharges as 


DEY GER ces 60 cece eeeeer 990 O 


‘Total amount due..... o* .$27,959 41 


(1LAiM oF W. Aanpb A. C. SEMPLE, OF LOUISVILLE. 


KENTUCKY 


‘In THE Crircurir COURT OF THE UNITED STATES FOR 
rut SOUTHERN DistTrIicT OF ILLINOIs. 


¥3 Robert G. Hervey. ef a/.. 


‘ii i Py igs PIE /n Chancery. 
Che Illinois Midland Railway ¢ ompany, 


And other causes « onsolidated therewith. 


STATE OF KENTUCKY, }. 
COUNTY OI] ji FFERSON, a 

On this fifteenth day of August, A.D. 1884, before me, 
Henry C. Truman, a notary public for the state and 
county aforesaid, personally appeared William Semple, of 
Louisville, who after having been duly sworn by me, 
upon his oath says that there is justly due from the re- 
ceivership of the Illinois Midland Railway Company, after 
allowing it all just credits, deductions and set-ofls, to 
W. and A. C. Semple, of Louisville, Kentucky, the sum 


of five hundred and forty-eight dollars and fifty-nine cents, 


4/7 
the nature and consideration of which indebtedness, or 
character of which lability, is as follows: 

For shop and other supplies furnished in January and 


February. 1882. on orders of L. Genis, receiver and his 


purchasing agent 

Th it such indebtedness was contracted, Or lability in- 
curred by the several receivers of said [llinois Midland 
Railway Company during their respective receiverships, 


iS tollow Ss. tO will 


f 


During the rece hip of L. Gents. to the amount of 
9548.59. 


That this cle ponen| IS a member ot the firm W. W A. 
& Semple, and is dulv authorized to make this oath. 


We. SEMPLI 


Subscribed and sworn to before me. this fifteenth day 
of August, 1554. 
NOTARIAL SEAI H. C. ‘TRUMAN. 


iv fary Public.” 
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THE PARIS AND DECA’ RA 1D COMPANY et a 
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THE UNION TRUST COMPANY OF NEW YOR! In Chancerv 
«<> on on 
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THE PARIS AND DECA Ra AD COMPANY : 
- ee - 

Now OT) this qaayvy come the parties to said CAUSES AS 
consolidated, by their respective solicitors: and the said 
consolidated causes ha\ Ing Deen heretofore submitted to the 

: he rcrinal hill . theret j . l; 

’ court on the original DIUIs, answers thereto an repiica- 
J 
tions, cross-bills, answers thereto and replications, inter- 


vening petitions, ex 


evidence admitted under 


evidence. together with the reports of N. W. Branson, 
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ibits, stipulations of parties and 


r such stipulations, and other 


cece eanemne tee 
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on the first davs of November and May ensuing the dat 
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mterest tuereon. to everyv and all persons whoo should be- 
+}, l4 +} } — 4 ~- ] 
come the holders thereof. the said Peoria, Atlanta and 
Decatur Railroad Company. on said 2th dav of April. 
: . " e i 
) os | IS72, legaily executed and delivered to lames I 
i call ‘ ; , , ’ 
Secor, trustee, its mol gage or aeed of trust, and there- 
hy ' ; 7. Ta vr? 7 cy } , ry rcrTeag i 
Y conveyea anda mi eagvedad tO sala trusvee, asi ane 
singular, the railroad, track, goods, chattels, property 
i om i< e | ' i at ii ' i« A «th e ~ i . \ iis 4 i a _ so ‘ 
rights, credits and franchises of said railroad company, 
including all property. real and personal. acquired o1 
ae a | ) ‘ i p? kt Ve it «ti ett it pn tti« «ik Wu | 
. : : ; 
thereafter to be ac quired by it: and thereby provided 
that in case it should fail to pay the principal, or any 
t t] : : Teer rct , " 7 f ? 7 : act hy net , > “97 
‘) : it 1fiie rt * CT) itty ‘) riat Said ponas, <a ft Tr)ci LiTit\ 
, ‘ , , AJ 
thereof. or of! the coupons attached thereto. when de- 
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manded, ihen, after sixty days from such default, upon 
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Or tne paymen of said bonds, with interest ACCruing 
thereon; which said mo! tgage or trust deed was duly 
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ha ie said | s and Decatur Railroad Company 
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+) — , } j 
tne city Ol New York, on ie first day ol luly. et 
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Iago2., with interest thereon at the rate of seven pel cent 
. py r annutni. pa \ ib} > Bee i-annually. on tne Wrst davs ot 


January and July in each year. 


Lah 


That, to secure the payment of said bonds, with the 
interest thereon, the said Paris and Decatur Railroad 
Company, on said first day of July, A. D. 1872, legally 
executed and delivered to said Union Trust Company of 
New York, trustee, its mortgage or trust deed, conveying 
and mortgaging to said trustee all and singular the 
railroad, lands, easements, right of way, buildings, fix- 
tures, tracks, equipment, cars, machinery, materials and 
all the other property, real and personal, then owned or 
thereafter to be acquired, of said railroad company, and 
all the franchises, powers, rights and privileges, then 
owned or thereafter to be acquired,-of said railroad com- 
pany; and therein provided that in case of default for 
six months in the payment of interest upon any bond, 
the whole of the principal sum of all and each of said 
bonds should become due and payable; and that in case of 
such default, said trustee might, and upon the written 
request of the holders of one thousand of such bonds, 
should foreclose said mortgage by legal ‘proceedings; 
which said mortgage was duly acknowledged, and was 
recorded in July, 1572, in the ofhce of the recorder of 
deeds in each county in which any part of said railroad is 
situated. 

That the said Parisand Terre Haute Railroad Company 
issued and delivered a series of two hundred and eighty 
(280) of its bonds, numbered from 1 to 280, both inclusive, 
for the sum of one thousand dollars ($1,000) each, bear- 
ing date the first day of April, A. D. 1874, payable to 
the Union Trust Company of New York, or bearer, in 
the city of New York, on the first day of April, A. oe 
ISO4, with interest thereon at the rate of seven per cent. 


per annum, payable on the first davs of April and Octo- 


ber. in each vear. 


-_—> 


j 


- 


* an a 


~ 


That to secure the payment of the said bonds, with the 
interest thereon, the said Paris and Terre Haute Rail- 
road Company, on the said first day of April, A. D. 1874, 
legally executed and delivered to the said Union Trust 
Company of New York, trustee, its deed of trust or 
mortgage, and thereby conveyed and mortgaged to said 
trustee all and singular the property, real and personal, 
including the railroad, lands, easements, cars, buildings 
and all other property then owned or thereafter to be ac- 
quired, of the said Paris and Terre Haute Railroad Com- 
pany, and all the powers, franchises, rights and privileges, 
then owned or thereafter to be acquired, of said railroad 
company, and thereby provided that in case default should 
be made for six months after demand in the payment of 
any interest upon either of said bonds as the same should 
become due and payable, the whole of the principal sum 
of each and every of said bonds should forthwith become 
due and payable, and that the lien thereby created 
for the security and payment of said bonds should be at 
once enforced, and that in case of such default said trus- 
tee might, and upon the written request of the holders of 
a majority in value of such bonds should, foreclose said 
mortgage by legal proceedings; which said mortgage 
was duly acknowledged and recorded. 

That all the bonds issued by said several railroad com- 
panies were by them, respectively, negotiated and sold to 
bona fide purchasers for value, and that all the said bonds, 
except n portion of the bonds of the said Paris and Deca- 
tur Railroad Company, with accrued interest, are and re- 
main wholly unpaid \nd that before said bonds were 
negotiated, certificates were endorsed thereon by the 
proper trustee, as requ re cd by said trust deeds. 


‘That atter the execution ol said bonds and deeds of 


trust. the Peoria. Atlanta and Decatur Railroad Com- 


pany, on the 17t! d i\ 7) Sept mber. 1974; purchased of 


the Paris and Decatur Railroad Company, and of the 
Paris and Terre Haute Railroad Company, the lines of 
Wal of said last mentioned companies, together with 
their franchises and property of every description ; and 
the said last mentioned companies voluntarily sold their 
respective lines of railway, property and tranchises to the 
Peoria, Atlanta and Decatur Ratlroad Company; that 
said purchasing COTM pany thereupon took posession ot 
said railroad and properties so purchased, and continued 


lroad as one under- 


to use and operate said lines of rat 
taking or line until the appointment of George Dole, 
| oe 3 

first receiver herein. and from thence hitherto they have 


. ’ . } ‘ . 1 “ . . ene eecn er 
been so held ant operated by the various receivers 


That after said purchase by said Peoria, Atlanta and 
Decatur Railroad Company, the said company, on, to- 
wit, the 2d day of November, 1574, by virtue of the laws 
ol [linots. ( hy inged its name to that ol the Illinois Mid- 
land Railway Company. 

The rms. * Peoria, Atlanta and Decatur railroad,” 
ind “the property, rights and franchises of the Peoria, 
\tlanta and Decatur Railroad Company,” and _ othe 
terms of like import, as hereinafter used in this decree, 
shall not be deemed to mean or include any or any part of 
at railroads, properties, rights or franchises, purchased 
by said company of the Paris and Decatur Railroad Com- 
pany, and the Paris and Terre Haute Railroad Company, 
ih day of September, 1874, as hereinabove 
mentione 


That afterwards, on the tirst day of January, 1875, the 


said Illinois Midland Railway Company, for the purpose 


ae —— ms 


Pe, 


of funding the bonds a ] idebtedness aforesaid. and of ree- 


tiring as far as possible the bonds aforesaid, and: for 
the further purpose of obtaining additional funds, issued 


7 


and delivered to said Union Trust Company of New 
York, a series of eight thousand three hundred and fifty 
(5,350) bonds, of said Llhin 1S Midland Railway Company, 
numbered from 1 to 8,250, both inclusive, for the sum of 
five hundred dollars ($500) each, bearing date January 
I, 1575, payable to the Umion Trust Company of New 
York on the first day of January, A. D. 1905, with 
interest thereon at the rate ot seven per ct mt. per annum, 
papable semi-annually. ‘That to secure the payment of 
the said bonds with the interest. thereon, the said Illinois 
Midland Railway Company, on the said first dav of 


January, A. 1). I575.ievaliv executed and delivered 1ts 


O « -~ 
trust deed or mortgage to the said Union Trust Company 
' ' le] 
of New York, trustee. and thereby conveyed and mort- 


’ ! ' ’ . +. 1] n | . v } ° 1, " , ; sy? 7. 
caged tO Said trustee ali and singular the prope rey, real 


] 2 } . be crenge _ : ' 
and personal, then owned or thereatter to hye icquired, 


~~ 


and all the powers ind franchises of said Ilimnois Midland 


Railway Company: which said mortgage was duly 
aaii ‘ ated ote ’ . ‘yeti. t ail Pig en ‘ . 


, 


ai know ledged and reco! ded. 

That the lien of said mortgage and bonds of the Illi- 
nois Midland Railway Company is junior and inferior to 
the liens of the mortgages executed by said several rail- 
road companies as hereinbefore set forth 

That before the filing of the bills of complaint for 
foreclosure of the said seve ral trust deeds by the trustees 
therein named, default had been made in the payment of 
interest specified in the said bonds, and each of them, and 


that such default had continued for more than one Veal 


ond that after such default had continued for more than 


one year, demand had been made in writing upon 


each of said trustees by holders and owners of bonds 
secured by the trust deed under which such _ trustee 
was invested with his trust, requesting end requir- 
Ing such trustees severally LO proceed to foreclose said 
trust deeds respectively, and that such demands were sev- 


of anv of the bills by the 


‘That nine hundred nd fit OO } of the outstand- 
Ing bonds ot the Paris and Decatur Railroad ('om- 
pany have been produced and 


proven before said 


special COM MISSIONCY, pursuant to the orders entered 
herein on. th [ith day of June, 1554, which bonds 
are held by the following persons, to wit: Abe Fried- 
enberg, 358 bonds; S. Borg & Co., 153 bonds; W. 
\lexander Smith & Co., O4 bonds; A. P. Wells, ro 
bonds; James E. West, 16 bonds; F. G. King, 20 bonds; 
llerman bros. & Co., 20 bonds; |. 5. Rodgers, 20 bonds; 


, 


Brown Bros. & Co., 10 bonds: M. Gernsheim, 53 bonds; 
J. A. Kohn, 10 bonds; Richard Seidenberg, 1o bonds; 
Lu hman Bros., 2 bonds: M. Le (‘hain, 10 bonds: Sartel 
Prentice, 4 bonds;S. Gerber, 10 bonds; Waring Brothers, 
S$ bonds; John Vassie, 20 bonds; J. D. Propst & Co., 2 
bonds: John Paton - Ab: 2 bonds: >. Whittaker, I I 
bonds; Chas. Langford, 7 bonds; John Harvey, 1 bond; 
Maithew }no. Rae, 2 bonds: Gilbert Goudie, I bond, and 


| 
| 


A. Keyser & Co.. 1 bond: the numbers of which bonds. 
and the amount of interest paid thereon, as evidenced by 
the coupons detached therefrom. appear in schedule C. 
7‘? hart 4 TRrysg> Pree? y? ’ cl] ? 7 ] ° ; : »y* iled 
attacned to the report oT sak special commissioner, hiec 
herein January 1s, 188s: and also bonds Nos. 954 to 
964, both inclusive, and bonds Nos. 1905 to 1Ig10, both 
inclusive. from which the first six coupons are detached, 


held and owned by iF Kennedy Tod & Uo. and that 


. 


' 
‘ 


} y 

Sa 
there is now due on said 950 bonds the principal sum of 
$475,000, and interest thereon, as provided in said 
bonds and the coupons thereto attached; the principal 
and interest to this date amounting to the sum of $804, 
035.90. 

That Waring Brothers hold nine hundred and nine- 
ty-four (994) bonds of the Paris and Decatur Rail- 
road Company, from which the first five coupons have 
been detached, the numbers of which bonds are given in 
“Schedule F—Exchanged Paris and Decatur bonds,” 
attached to said special commissioner’s last mentioned 
report; that there is now due on said 994 bonds 
the principal sum of $497,000, with interest thereon 
as provided in said bonds and the conpons thereto 
attached, the principal and interest to this date 
amounting to the sum of $859,589.13; and that said 
. Waring Brothers are entitled to the full benefit and ad- 
vantage of said g94 bonds, the same as if such bonds had 
not been exchanyved for those of the Illinois Midland Rail- 


way Company, and as if there had been no cancellation or 


wee 


attempted cancellation of the same; and it is ordered by 
the court that upon the surrender into court, for cancella- 
tion, by said Waring Brothers, of bonds of the Illinois 
Midland Railway Company to an amount equal to the 
said 994 bonds of the Paris and Decatur Railroad Com- 
pany, then the said 994 bonds of the Paris and Decatur 
Railroad Company shall be held, and are hereby declared 
to be, in full force and unsatisfied, in the hands of said 
Waring Brothers, the same and with like effect as the 
other said valid outstanding bonds of the said Paris and 
Decatur Railroad Company, any exchange or cancella- 
tion thereof to the contrary notwithstanding; and the 


special commissioner hereinafter appointed 1s directed to 
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of the’ amount ol 


wages due employes of receivers 


: Dole, Rees and Genis, as shown by schedules J and 
K of said report of the special commissioner; and, 
ilso, to a just and equitable proportion of the indebtedness 

Hl due trom the receivership to railroad companies, as shown 

- by schedule I. of said report of the special commissioner; 

, and also to a just and equitable proportion of the general 
indebtedness of Line receivership as shown by schedule 
NI of said ( pr of the spec al ( ymmussioner. under the 
several heads of “ Supplies ” and “ Damages,” and also 
the following enumerated debts under the head of “ Mis- 
cellaneous,”’ tO WI! 

Advance Elevator Co ec eeees seers D330 OS 
{ American Glucose Co....... paee 22 50 
i eee » 135 95 
Thomas W. Beall ceeee 25 go 

sell, Beman & Laughlin.......... 30 OO 

, Bare t\ Coal ind name CO. .sechec 4 IQ 
S. C. Bartlett & Co eee ooo 9847 44 

Brazil and Chicago Coal Co......ce: 1,008 02 

ee ae GW cc web ncaaeebes een 15 50 

er Fe i aiuas a oaweeen 100 47 

i: i. Oe et ; 221 20 
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Harris & Comstock......cce-« emis 

Es Ee OUR vin cee be ae ebb eee 
a A. Jones, Clerk, Gut . ees 

CAPE: Fs SRO 5 xo. ck cweeceetewes 
a ee ee 
DORN TANT. . oa vewecs ieee keeen 
Wesley a ee peenneoneees eee 
Asher Morton ee a ‘wee 
National Railway Publication Co 
Peoria Union Elevator Co. 


Mason Phillips..... al ae eli i ial a a 


R. iF Ne tice babe beeen ae I 


a Bes SEO, TU. TOA... . ococ 
eg a 


Joseph SN sb baboon ta 000s eeen . 


oe eS ee ee es oe ee 


Western Union Telegraph Co.......1, 
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And also to a just and equitable proportion of the 


lowing claims, which have heretofore been allowed 


ordered to be paid by this court. to wit: 


John V. Ayers’ Sons.... ae 
ee a eee ere 150 
Se ee ee ee pera 29 
WOeEy  RROTUE 2s pe wevisav canal oe. 
Maria Marvel ...... eneneen eens) 40 
(sear we CARRIE. «co odceccevocecess. 4 
J. T. Atchinson, Admer R. Pendleton. 300 
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And also to a just and equitable proportion of the fol- 
lowing claims. which are pending upon intervening peti- 
tions heretofore filed herein bv the respective claimants, 
and which said several claims are hereby allowed at the 


following amounts respectively, to wit: 


i 
Julian i. I rr re 
Cree @ Bwine@...<-. oweueesene 2,000 OO 


Indianapolis, Bloomington and West- 
ern Railway Company......:. . 7,045 00 


Louisville. Evansville and St. Louis 


‘i nen 
Railroad Company........ wine. C2 oe 


And also to a ust and equitable proportion of the 
amount of wages due employes of the Illinois Midland 
Railway Company for labor performed within six months 
immediately preceding the appointment of the first receiver 
herein, as shown by Schedule H of said report of the 
Special Commissioner; such equitable proportions of such 
receivers’ indebtedness and six months’ labor claims to be 
ascertained inthe manner hereinafter provided; and also 
o the claim of Waring Brothers for an undivided half 
of the joint track and right of way between Hervey City 
and the I!linois Central Railroad Junction, near Decatur, 
amounting tn D2.2%52, without interest: and to the 
claim of Waring Brothers for lands at Paris, Illinois, on 
which the shops, depot buildings and side-tracks of said 
railroad are situated, to the amount of $3,300.00, the 
Court finding from the evidence that said Waring Broth- 
ers hold the legal title to said lands in trust for said Rail 


| 


road Company, and that they are entitled. on said claim. 
; c } ;, > en ie , 

only to the value of the naked land, which amounts to 

$3,300.00; and to the claim of Waring Brothers for the 


sum of $4,500, paid by them to Owen S. Jones for the 
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‘ Bonds of the Peoria. Atlanta and Decatur Railroad Com- 


‘pany, attached to the said last mentioned report of said 


special commissioner; and sixty-five bonds, held and 
owned by A. 5b. Stone, trustee, to wit: Nos. ror to 126. 
both inclusive; Nos. 186, 187, 188, 189 and 204; Nos. 
207 to 213, both inclusive, from each of which the first 
three coupons are detached; and Nos. 266 to 2/1, both 


’ 


inclusive, from each of which the first four coupons are 
detached; and Nos. 298 to 300, both inclusive; Nos. 401 
to 416, both inclusive; and Nos. 421 and 422, from each 
of which the first two coupons are detached; that there is 
now due on the said 1,290 bonds the principal sum of 
$1,290,000, and interest thereon as provided in said 


bonds and the COUPONS Attac hed thereto, the principal and 


interest to this date, amounting to the sum of $2,405,- 


The court further finds that there are ten bonds of said 
Peoria, Atlanta and Decatur Railroad Company now out- 
standing, which are held by persons unknown to the 
court. but the amounts due thereon when ascertained are 


a like lien on said property, covered by said mortgage 


' 


executed by the said Peoria, Atlanta and Decatur KRail- 
road Company, as are the above mentioned 1,290 bonds. 

And the court finds that the said mortgage and bonds 
of the Peoria, Atlanta and Decatur Railroad Company 
are a first lien on the railroad, and all the property, real 
and personal, rights and franchises of that company, sub 
lect, however: 

To an equitable proportion of the costs and charges 
of these consolidated causes, and such fees, commissions 
and expenses as may be allowed by the court, the 


amount of such proportion to be ascertained as herein- 


after provided ; 


/ he] 


To the taxes found by the said report of the special 


commissioner to be due from said railroad company, of 
which the sum of twenty thousand one hundred forty- 
three and ,7%, dollars ($20,143.70) is found and hereby 
declared to be a lien upon said railroad, prior to said 


mortgage: 


To the receivers’ certificates, adjudged and declared 
by the order of this court of June r1, 1884, to be specific 
liens on said railroad, which certificates are set forth 
in schedule N of the said report of the special com- 
hy me certify ites No 7 of the Sth series, No. 
1 of the 12th series, No. 9 of the r4th series, No. 3 of 


the rOth series. ‘\ Ss a © and LQ ot the r7th series: 


and Nos. 1 and 6 of the 18th series; and also 

to a just and « puita le prop rtion of the amount of 
4 y * ° 

wages due employes of receivers Dole, Rees and Genis, 


as shown by schedules | and K of said report of the 
special commiss oner: and aiso to a just and equitable 
ry ; + +) tar Wiest " . ] » Seras +} -receivershi 
WITLION) OL Litt cit CaUneCSS GUC TrOom Live receivership to 
railroad companies. as shown by schedule L of said report 
of the special commissioner; and also to a just and equitable 
proportion of the general indebtedness of the receiver- 
ship, s shown by schedule M of said report of the 
special commissioner, under the several heads of “Sup- 
ies” and “ Damages,” and also the several debts under 
the head of “ Miscellaneous,” hereinbetore enumerated: 
ind also toa just and e juitable proportion of the above 
enumerate d Cc] “Win . he re tofore allowed by this court, 
and of the above enumerated claims’ pending on 
+ . . : . , he } . + } ’ : 1] \ Be 7 . 
intervening petitions hereinabove allowed; and also to 


a ust and equitable proportion of the amounts of 


wages due the employes of the Illinois Midland Railway 


Company, for labo: performed within six months imme.- 
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pany, or the successor to its rights, to be approved by the 
court. 
It is therefore ordered, adjudged and decreed by the 
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found to have been executed by the said Peoria, Atlanta 


and Le itur R G (Company, be forec losed, and that 
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one on i1t8 Del to the clerk ol ns court, within ten 
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And the court turther finds that two hundred and SeV- 
: - 2 Co] nied ye ays y oe. FIN as ies 
enty ~TpLiat ‘)i tne >i — InainYg DOS 7’) the | ATIS and lerre 
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Liaute Railroad Company have been produced and proven 
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VCLOTe §S uid Speci ii COMmissioner. and are held and owned 


¢ |drothers: that there is now due on said 27: 
{ ; that the mm Si -{9 
bonds the pring pal Sum Of $27gG,000, an | interest thereon, 


LS provided ln) Salad ponds and tne COUPONS attached 
thereto, the prin Ip | and interest to tnis date amounting 
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ee MR . ' Pee T © esol — , 
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Haute Railroad Company, as are the amounts due on the 
above mentioned 2 
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And the court finds Da said VW rine Bro hers AgTe 
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eCntutied Oo the said I.105 bonds ol! ne eoria, Atlanta 
and Decatur Railroad Company, and to the said 279 
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bonds of the Paris and Terre Haute Railroad Com- 
pany, and the tuil bDeneht and advantage thereof, the 
same as if there had been no surrender or agreement 
to surrender the same, in exchange for a corresponding 
+] lino? dla he 
amount ot the bonds of the Illinois Midland Railway 
‘ , a . Bio al he ae 
any. and. as to WeEIiVE ot said COTIad, Atlanta 
] : 4 — | > - : 
and Decatur bonds mentioned in schedule B of. said 
) ) : , 
report ol tne special commissioner, the Sime as if tney 
had not been marked cancelled: and it is ordered by 
the COUT tnat upon the Surrendel Into court for cancella- 
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tion, by said Waring Brothers, of bonds of the Illinois 
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said r.1IQOs bonds f the P oria, Atlanta and Dex atur Rail- 
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road \ ompany, and the said 279 bonds of the | aris and 
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Terre Haute Railroad Company; then the said 1,195 
bonds of the Peoria, Atlanta and Decatur Railroad Com- 
pany, and the said 279 bonds of the Paris and Terre 


Haute Railroad Company, shall be held and are hereby 
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adjudged and declared to be in full force and unsatisfied, 
in the hands of said Waring Brothers, any surrender, ex- 
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change O] CANCE? ition, O} dgvrecm ‘ni therefor, to the 
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No. 4 of the 17th series, and No. 7 of the 18th series: 
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receivership, as shown by schedule M_ of. said report of 
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“Supplies” and “ Damages;” and the debts under the 


head of “ Miscellaneous.” hereinbefore enumerated: and 
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enumerated claims heretofore allowed by this court, and 
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e ascertained in the manner heretnafte provided ; and 
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P2088 1S and PO,059.75, re spectively, without interest, 
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eived by them 1n full of three certain 1udements. 
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term, 1575; which judgments the court finds to be hens 
on said railroad prior to said mortgage. 

Which said costs and taxes and certificates, and said 
equitable proportions of the before-mentioned indebted 
ness of the receivers and of said six months labor claims, 

<_ 
re found and hereby adjudged and declared to be liens 
on said Pari nd Terre Haute Railroad, and all the 
property and franchises included in the said mortgage of 

e Paris and Terre Haute Railroad Company, prior and 
superio! tO { len of said mortgage. 

It is theref e ordered, adjudged and decreed by the 
court that th mortgage and deed of trust hereinbe- 
fore found been executed by the said Paris and 
lerre Haute | ad Company, and to be due and un- 
paid, be foreclosed, and that upon default of the payment 
by said Paris d ‘Terre Haute Railroad Company, or 

: : ot some or mits { iif. to the clerk of this court within 
P —_ . i Vs | f day of entering this dex Coe of the 
mount due upon the mortgage aforesaid, executed by said 
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full. then the amount applicable to the payment of bonds 


apt 
shall be distributed and paid pro rata between the holders 
of the said mortgage bonds of said companies respectively, 
without discrimination between principal and interest. 

The surplus, if any, which shall remain after the 
payments herein ordered, shall be subject to the further 
order of this court. 

In cases of assignment by any employes, whose names 
appear in said schedules ] and K, or by any employes of 
the Illinois Midland Railroad Company, whose names 
appear in said schedule H, of their respective claims here- 
inbefore declared to be liens, payment to such assignees 
shall be made only upon proof of such assignment, before 
said special commissioner, and the surrender to him of the 
written evidence, if any there be, of the claim; and in no 
case shall the assignee be entitled to receive more than 
the amount actually paid by him and received by the 
employee, without interest; and no payment shall be made 
by virtue of any assignment of any such claim made after 
the date of this decree. 

[t is further ordered that if the purchaser of either of 


said railroad properties shall own anv receivers’ certifi- 
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cates. or anv other claim herein above declared to bea lien 
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Salqg ralroads, in like manner as the COSLS and hen indebt- 
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edness of the receivers a 
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And the court further finds and declares. that the sev- 


eral judgments against said three railroad companies, and 


against said Illinois Midland Railway Company, set forth 
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It is further ordered that the claim of L. Gents for con- 
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tinuation of salary as receiver after the date of his resig- 
nation. and tor legal expenses incurred thereafter: and 


also the claim ot R ly er aga 'st pendn OT) intervening 


,¢? 

= 
7 — : . 

peuhion, pe and rif Scil lit ATC hereby reiected and dis- 

1? 

allowed. 
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It is further ordered that if said receiver shall use or 
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operate anv otf said DOX, StOocK or compdination cars, after 
the date ot this rat ein the n he shall pay to said \\ arin? 


brothers from thi earnings of the road mileage at the 
rate of three-quarters a cent per mile ; and if said re- 
ceiver shall permit any of said cars to be used by any 
ouner railroad COT pany ‘ then he shall pay LO said Waring 
brothers all mileage earned by said cars and collected by 
him after the date hereof. If said receiver shall use 
either of said locomotives after the date hereof, he shall 
pay to said Waring brothers as compensation for such 
use, the sum of five dollars pet day for each locomotive 


so used by him 
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Grant, defendants herein, composing the firm of Grant 
Brothers & Company, sold and assigned to said Waring 
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It is further ordered that the question as to whether a 
personal decree shall be rendered against said Waring 


brothers for the amount of the indebtedness for which 


om 


said lien is given, or for any part thereof that shall not be 
realized by means of said lien, is reserved for future con- 
! 
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‘ 
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sideration and determination by this court. 

lt is further ordered that these causes are hereby re- 
tained for the purpose of receiving the reports of said 
special commissioner, and for the purpose of settling the 
accounts of the receiver, and of adjusting and disposing 
of claims pending in court; and for the adjusting and pay- 
ment of fees and disbursements of said special «commis 
sioner, and of said trustees, and of solicitors and counsel 
herein; for making such orders as may be necessary for 
the preservation and management of the property in cus- 
tody of the court, pending a sale and conveyance thereof; 
and for the purpose of distributr 


the proceeds of sale 


‘7 
1 
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and moneys derived from the operation of the road; for 
the enforcement of the terms of sale and the provisions of 
this decree; and for all other: orders which may be neces- 
sary in relation to matters now pending not herein dis- 
posed of. 

Any party lo this cause may apply to this court, upon 
the foot of this decree, for such further orders and de- 
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\llowing appeal LO Friedenberg. 


In THE Uwnirep StTateEs Crrcurtr Court. 


For THE SOUTHERN District OF ILLINOIs. 


Present: Hon. SAMueL H. TREAT, district judge. 


RORER I HERVEY 


IHRE ILLINOIS MIDLAND RAILWAY OMPANY 


iIANIES F. SECOR 


lHk ILLINOIS MIDLAND RAILWAY COMPANY et a 


rHk UNION TRUST COMPANY OF NEW VORK 


THE PARIS AND DECATUR RAILROAD COMPANY et a 


eS Se 


rHRE UNION TRUST COMPANY OF NEW VORK Jn ( hancers 


‘ NSOLIDATED 


— 


THE PARISAND TERRE HAUTE RAILROAD COMPANY 
ABE FRIEDENBER(G, 
lHE PARIS ASD DECATUR RAILROAD COMPANY et a! 
[HE KANSAS ROLLING MILL COMPANY 


PHE ILLINOIS MIDLAND RAILWAY COMPANY et a 


rHE UNION TRUST COMPANY OF NEW YORK / 
No. 4,842 
(HE PARIS AND DECATUR RAILROAD COMPANY et al. | 


TUESDAY, JULY 7, 188s. 


And now, on this day comes Abe Friedenberg, 


com- 
plainant in one of the said consolidated causes and in open 
court prays an appeal to the Supreme court of the Uni- 
ted States from so much of the interlocutory order entered 
in said cause on the eleventh day of June A. D. 1884, 


AS provides as follow s, to wit: And now, upon due Con- 


derattion of L! thie pric L\dadings tare brreements 7) record. 
ana thi Lesuimon heretotore taken and on file in this 
case, and the report of N. W. Branson, Esq. special com- 
the rth day of April, 
and all other matters and things of record 
n this cause, as consolidated; and the court having heard 


the arwuments of counsel, and being advised in the pre- 


_ 55 : _ 
IT) CS coin find 
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Pha i ne parties to this sult are estopped from 
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ing the legality and validity of the purchase, on 


thy & tT day cy hn? otember. [7 }- hy the Peoria, Atlanta 
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7 
and Decatur Railroad Company, from the Paris and 
Decatur Railroad Company, and the Paris and Terre 
Haute Railroad Company, of the franchises, and pro- 
erty, real and personal, of the latter companies, and 


= | ; ’ | } ‘ +} : | 7? ’ j ; 
Lit i} scticC ‘ id ransiel ry\ at ich i et COT Prat he de Lo 


the tormer company are not to De questioned In this pro- 
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“And thereupon the court doth order, adjudge and 
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deeree tha report and supplemental report of 
.S } ¢] 
sud special Commissioner De, and the same are, 1n all 
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i nYys ipp Over Dndi CODTITIMNEE ind the Conclusions ar- 
rived at therein YY salad special commissioner are hereby 
} } } } ect liana cis } } ' 
\aopted, and made ine judaygmen and decree of this 
court 
. , ; , : 
And i! K ( TMA 1 at S.ilG I riedenvere’ prays like 


, 
appeal from so much of the tinal decree entered in this 
court, in the said consolidated causes on the third dav of 

. , 1] vy ‘ 
lune A. 1D rSSs. as provides as ftollows: “* That atte 
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mw exvecution of said bonds and deeds of trust. the Peoria. 
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Hlaute Railroad Company, the lines of railway of said 


last mentioned companies, together with their franchises 
and property of every description; and the said last 
mentioned compames, voluntarily sold their respective 
lines of railway, property and franchises to the Peoria, 
Atlanta and Decatur Railroad Company; that said pur- 
chasing company thereupon took possession of said rail- 
road and property so purchased, and continued to use 
and operate said lines of railroad as one undertaking 
or line until the appointment of George Dole, first re- 
ceiver herein, and trom thence hitherto they have been so 
held and operated by the various receivers herein.” 

“That Waring Brothers hold nine hundred and ninety- 
four (994) bonds of the Paris and Decatur Railroad Com 
pany, from which the first five coupons have been de- 
tached, the numbers of which bonds are given in * Sched- 
ule F--exchanged Paris and Decatur bonds,’ attached 
to said Spec ial commissioner's last mentioned report; that 
there is now due on said 994 bonds the principal sum of 
4 )7 00, with MLerest thereon as provided in said bonds 
and the COUPONs thereto ALLA hed, the pl Tar Ipal and interest 
to this date amounting to the sum of $859,589.13; and 
that said W aring brothers are entitled to the full ben- 
efit and advantage of said 994 bonds. the same as if 
such bonds had not been exchanged for those of the Ilnots 
Midland Railway Company, and as if there had been no 
cancellation or attempted cancellation of the same; and it 
is ordered by the court that upon the surrender into court 
for cancellation, by said Waring Brothers, of bonds of 
the Illinois Midland Railway Company, to an amount 
equal to the said 994 bonds of the Paris and Decatur 
Railroad Company, then the said 994 bonds of the Paris 


and Decatur Railroad Company shall be held, and are 


hereby declared to be in full force and unsatistied, in the 
hands of said Waring Brothers, the same and with like 
eflect as the other said valid outstanding bonds of the 
said Paris and Decatur Railroad Company, any exchange 
or cancellation thereof to the contrary notwithstanding: 
and the special commissioner hereafter appointed 1s 
directed to hold for cancellation such Illinois Midland 
railway bonds, when so surrendered; and to report the 
fact of such surrender, and holding for cancellation, to 


the court. 


“+ And the court tinds that the said mortgage and bonds 
of the Paris and Decatur Railroad Company are a first 
lien on the railroad, and all the property, real and personal, 
rights and franchises of that company; subject, however, 
to the receiver’s certificates, adjudged and declared by the 
order of this court of June 11, 1884, to be specific liens 
on said railroad, which certificates are set forth in schedule 
«N ” of the said report of the special commissioner, being 
certificates Nos. 1, 2, 3,4, 5 and 6 of the eighth Series; 
No. 2, of the twelfth series; No. 8, of the fourteenth 
series: No. 2 of the sixteenth series: Nos. 5; 6, and 7 of 
the seventeenth series; and Nos. 2, 3, 4, and 5, of the 
eighteenth series; and also, to a just. and equitable pro- 
portion of the amount of Wages due employes of receivers 
Dole, Rees and Genis, as shown by the schedules “J” 
and “* K” of said report of the special commissioner; and 
also, to a just and equitable proportion of the indebtedness 
due from the receivership to railroad companies, as shown 
D\ schedule - By 


of said report of the special commissioner: 
} ) ‘ ~ ] ‘ . -Y- e 
and aiso to a just and equi able proportion of the general 
indebtedness of the receivership, as shown by schedule 
ae AY ‘i of said report of the special commissioner. under the 


} . 4} s* ‘ ** 
several heads of “ Suppiues and “ Damages, and also the 


following enumerated debts under the head of « Miscellane- 


ous. to wit: 


mmvenee Geevator Ces sos caxscctkes > 330 O5 
mborecam “stecese C0. cccocccsees: 22 50 
ee SO. . wecocctwetons tees 135 95 
(, 2 oo ee wees 25 go 
Bell, Beman & Laughlin........ ve 30 00 
Barclay Coal and Mining Co...... 3 19 
». C. Bartlett @ Co. ce sccccece: 847 44 
Brazil and Chicago Coal Co........ 1,005 02 
renin &@ ComGel. .+« condatéobeess 45 do 
Mary A. Bigger ,TvTr TS ee ee 106 47 


pantie & Armstroeg, .ccscceoscsss | SD 


Central Union Telephone Co....... 7 00 
Chamber of Commerce Association. . 88 60 
Cit, Wimams & CO. .covcscccce.s 252 2 
Crea @ Bwite....«cceeeseees« ooo s 3626 OO 


W. J. & C. Chenoweth. cccccsceces 190 00 


George io cecdaen se Beeb ecoees O3 14 
We A. SPUN 66 6s Ke er es 39 14 
Cree 2 Boel & Ve. sscbic ponwer 17 OO 
yy 6 eee aeees 52 55 
ee eee bess emeneewewinn 4 21 50 
Fi. J. GGMR@Mer. . wo one: so0660eesas See 
het, Gedue «6a 06s senwenpe ees - &292 <9 
fa Mies ave aebeuues Mdeneess 9,071 24 
raancecs, Beales & Ce, .o<cas anes 431 25 
co ee Eee eee 627 47 
Jo Mae BEGRt. .. -cccnveeseeweuaes: | 71 82 
|. A. Jones, Clerk, &c. Sekuannene 13 55 
Cyrus V.. Jaqueth. ccc ccocccsoceces 50 00 
Robert O. Kirby _coaeeeenweeeen I35 20 
lohn Kispert eoen cee ; 39 O5 


[,4OO0 OO 


S. Marshal.. cece I20 33 
Rugy & Isrvyan : nin aes 6990 SS 
Joseph Studet , ieee 25 00 
Perry M Ward... eee eeee $3 OO 
Wests a | nion Te Coy iph Clo J,215 0 
Waring B cl 2,044 19 


nd also to a just and equitandile proportion of the fol- 


mOWwne cla tihr \ Cl mive Nere tofore been allowed and 
ordered to be p db this court to wit: 
lohn \ \vers Sons Pp O77 18 
Joseph Is. Garrett ; — —_ ISO OO 
’ James IK NMlarve seee 20 OO 
WV iil NIarve oo - . gO OO 
\I I \I ir vi — ° . — 1O Cn) 
(seorge UOnstott.... 204 Or OO 
[ Ate] | t} Adme IR Pendleton. SOO OO 
\nd also toa just and equitable proportion of the followine 
i i ~ 
claims, Which are pending upon intervening petitions here- 
otore | ed Herel Ly the re spective claimants. ind whi h 
said several claims are hereby allowed at the following 
ImMOoUDLS respecuively, tO Wil 
ju t} l. ‘ey se0aee » IT,000 OO 
Cire WX i 2.000 OO 


= 
MOLIS, bloomin 


1 ty clon ind West 
} ] . oe a 
CTT) Ra Wal\ Company.... . . i%45 (x) 
ind St. Louis 
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And also to a just and equitable proportion of the 
amount of wages due employes of the Illinois Midland 
Railway Company tor labor performed within six months 
immediately preceding the appointment of the first re- 
ceiver herein, as shown by schedule Hi of said report of 
special commissioner; such equitable proportions of such 
receivers indebtedness and six months’ labor claims to be 


ascertained in the manner hereinafter provided; 


‘Its further ordered, that the special commissioner 
charged with the execution of this decree, shall first offer 
the said three railroad properties for sale separately, and 
also said four locomotives ata separate sale, and also all 
other property acquired by the receivers otherwise than 
from said railroad companies, at a seperate sale or sales, 
and after having so offered said properties, he shall then 
offer the entire property for sale en masse, to wit: The 
Peoria Atlanta and Decatur Railroad, including all and 
singular the railroad, properties and franchises hereinbe- 
tore described: the |? iris and Decatur railroad, including 


| 
i 
i 


all and singular the railroad, property and franchises here- 


inbefore described. and the Paris and Terre Haute railroad, 


including all and singular the railroad, property and fran- 


( hises hereinbefore des ribed. and the said four locomo- 
tives and the said othe property of the receivership, and 
if the highest bid’ received by him for such entire pro- 


perty shall exceed the agvrevate amount of the ‘several 


’ 
Sr ~ 


, 


highest bids for the several railroad properties, and said 
four iOcomMmoltlves ind tendet 5. and said other pro rely of the 
receivership, when ottered separately, then and in that case, 
the whole of said three railroad properties and said four 
locomotives and tenders and said other property of the 
receivership, shall be struck off and sold as a unit and en- 


tirety to the person making such bid, such person having 


of Suc h allowances as shall be m ide for tees, commiuissioas 
and expenses, and the amount of taxes herein declared to 
be a lien upon the same. 

“There shall be next paid the receiver’s certificates, 
hereinbefore declared to be » .ien thereon, and its equitable 
proportion of the indebtedness of the red elver, and of 
said six months’ claims hereinbefore declared to be liens 
thereon, and the amounts due Waring Brothers and 
owners of right of way claims hereinbefore declared to 
be lens thereon.” 

And the said Abe Friedenberg prays that so much of 
the said decree AS is hereinbefore recited may be altogether 
reversed, so far as the provisions thereof affect the holders 
of the first mortgage bonds of the said Paris and Decatur 
Railroad Company; whereupon the court doth order that 
said Abe Friedenberg be, and he is hereby, allowed an 
appeal as prayed, to the Supreme court of the United 
States, and that he file an appeal bond, as required by 
law, with good and sufficient security, to be hereafter 
approved by one of the judges of this court, or by the 
justice of the Supreme court of the United States assigned 


to this circuit. 


Order 


Fixing amount of supersedeas bond, July 21, 1885. 


UNITED STATES Circuir Court, SOUTHERN DIsTRICT 
or ILLINOIs. 


Robert G. Hervey et al. 


& 


The Illinois Midland’ Railway Company. 


‘ 


James F. Secor 


~ 


The Illinois Midland Railway Company, ' 
and other consolidated cases. | 
Come now the parties by their respective counsel, and 
Abe Friedenberg, by his counsel, moves the court to fix 
the amount of the appeal bond, in order to obtain a 
supersedeas in his appeal prayed and allowed herein. 
And the parties by theif counsel, agree and stipulate 
that such appeal as has been or may be allowed in this 
cause, shall be submitted under the 20th rule of the 
Supreme court thereof; and thereupon the court fixes the 
amount of the appeal bond for a supersedeas at seventy-five 
thousand dollars, to be approved by the court, by said 


Friedenberg or any other party appealing. 


Petition 


(Of Waring brothers for an ippeal, filed August I, IS55. 


RAILWAY 


!HE ILLINOIS M IND RAILWAY COMPANY } 
iti} NION J - IMIPANY OF NEV " mA ‘ 
biik, PA AND DI] 4 KR RAIL! \ ONMNPANY ' 

iii} ‘ »N | \I} 1N\ NEW YORK 

IWATE] 
' PARIs ANI fERRE HA i \ } Al 
PLIPANY 
ith tDENEI | 
,~N\ ' \ ’ Ait} , vi ,N\) } 
~ 
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‘ mw AT VAY tPAN ’ 
. : MPANY OF NEW KK } 


before the Honorable SAMUEL II. Tr} \T, Judge 


8 


\nd now, on this first day of August, A. D. 1555, 
come Wilham Waring, Henry Waring and Charles 
Waring, partners, known and doing business under the 
irm name and style of Waring Brothers, of London. 
England, parties of record to the said several CAaAUSeS, and 
consolidated cause, by Crea & Ewing, their 
solicitors, and pray an appeal as to so much of the decree 


4 , 
heretotore. tO wll it the present term of Said court, on 


‘ . l., , - ‘ i 7. . 
he act qaay ol] lune : A. [) roos. entered in said cause as 


aa 
a | 


is herein below specitied, and as to such matters as are 
hereinafter designated, but not as to the order of sale in 
said decree contained, and that such decree, so far as 
hereby appealed from, may be submitted to the order, 
judgment and decree of the honorable the Supreme court 
of the United States of America. 


And the matters and things found, ordered and ad- 
judged in said decree, or in litigation in said causes 
consolidated as aforesaid, and excluded or omitted from 
the finding, order and adjudication of said decree, and 
hereby appealed are as follows, to-wit: 

First. In and by said decree said court finds that cer- 
tain of the claims which appear in Schedule “ M ” of the 
report of Hon. N. W. Branson, special commissioner, filed 
January 15, 1885, under the head of “ Miscellaneous,” are 
debts of the receivership, and that the liens of the mort- 
gage and bonds of the Paris and Decatur Railroad Com- 
pany, the Peoria, Atlanta and Decatur Railroad Com- 
pany and the Paris and Terre Haute Railroad Company, 
respectively, upon the said several railroads, and all the 
property, real and personal, rights and franchises of such 
companies, are subject to a just and equitable proportion 
of the said claims, under the head of “ Miscellaneous,” in 
said Schedule “ M.”’ which said claims, so allowed and made 
prior to the said mortgages and bonds, are specifically 
enumerated in said decree. And there are, as petitioners 
say, certain other claims set forth as a part of the general 
receiver's indebtedness, under the head of “Miscellaneous” 
in said Schedule “ M,” of the said commissioner’s report, 
which are by said court in said decree declared and held 
to be subordinate to the said mortgage and bonds of said 
Paris and Decatur Railroad Company, said Peoria, At- 


lanta and Decatur Railroad Company and said Paris and 


~ +7 
. 


Terre Haute Railroad Company, and that, if after pay- 
ment in full of all costs, taxes, certificates, lien claims and 
bonds in said decree ordered to be paid, there shall re- 
main any surplus from the proceeds ot sale of said railroad 
properties or either of them, such surplus shall be applied 
towards the payment of the said claims and certain other 


subordinate indebtedness in said decree mentioned. 


Among the claims, under the head of *« Miscellaneous,” 
in said Schedule “ M,”’ which are so subordinated, are the 
following, to wit: 

TO Wartag BVOUROlS cco acccccecccencess Cee | 
cobecceccosccccce 14,540 OF 

- "= " tee eeerereere eeeeeeees 54,900 OO 
soccee 33000 GO 


29,004 OO 


And against such order and adjudication of said decree 
holding said claims of Waring Brothers above specified, 
subordinate to the liens of said mortgages and bonds, and 


not prior thereto, we hereby appeal. 


Second. We appeal as to the tailure of the court in 
said decree to allow interest on said claims above specifi- 


callv enumerated. 


Third. We appeal against such part of said decree as 
IS AS follows 

‘It is further ordered, adjudged and decreed that the 
rents due Waring Brothers for use of rolling stock, as 
shown by Schedules « U” and « W ” of said report of the 
special commissioner, and the sum of $21,099.43 due War 
ing brothers for extraordinary depreciation of rolling stock, 
are hereby declared and held to be subordinate to the said 
mortgage bonds of the said Paris and Decatur Railroad 


Company, said Peoria. Atlanta and Decatur Railroad 


Company and said Paris and Terre Haute Railroad Com- 
pany respectively.” 

And as against the failure of said court by said decree 
to allow such claims at the full amounts claimed and in- 
terest, and to declare the same to be prior to the said 
mortgage bonds, and to order the same to be paid out of 
the proceeds of the sale of said railroad property before 
and in preference to the said mortgage bonds, and to 
allow interest thereon. 

Fourth. We appeal as against the failure of said court 
in and by said decree to specifically allow the following 
claims due us for right of way claims and outstanding 
titles, which are set forth in Schedule “I” of the report of 
Commissioner Branson heretofore referred to, to wit: 


To Waring Brothers, for land in De Witt Co. $ 5,798 63 


6 $6 +4 “ “« Moultrie “ 3,107 50 

rT “6 és ‘6 Logan és 3,7 15 65 
6 66 6 6 “« Edgar ‘ 7,304 17 
‘ rT ‘ rT “« (Coles “ 200 OO 
“ “ “ - “« ‘Tazewell “ 5,400 0§ 
‘“ 4 6“ 6 « Macon a 539 OO 
” - - ” ™ Kdgar “© 23,309 25 
‘“ “6 ‘6 “6 « "Tazewell “ 1.431 6o 
‘6 ‘6 “6 “ Mech. lien v. P.A. & D. 13,262 33 


and to allow interest thereon, and to find and decree that 
the same should be held and paid as prior to and superior 
to the liens of said several mortgages and bonds; and as 
against such part of said decree as is as follows, to wit: 
that the holders of such claims for right of way as have 
been filed with said special commissioner, and are set 
ferth in Schedule “1” of his said report, and which are not 
specifically allowed herein are remitted to such suits as 


they may properly bring in any court of competent juris- 


— So RE AR MRR Serene aneeammmtinaie 


} 1} ;, ] , ere 
qgiction., against ine compat \ alleged to be lable the reon.,. 


or against the purchaser or purchasers at such sale. 


fifth. We appeal as against the failure of said decree 
to allow interest on the claims or paris thereof, under said 
Schedule “1,” and for money paid Owen 5. Jones, $4,5¢ ), 
and for $9,100 for a certain judgment held by us as as- 
signees of the judgment creditor in favor of Elisha Cam- 
eron against the Peoria, Atlanta and Decatur Railroad 
Company, entered May 20, 1872, at the Circuit court of 
Tazewell county, Illinois, and for $17,001.47 due us as 
assignees of A. L. Hopkins, receiver Toledo, V’eoria and 
Warsaw Railroad Company for rents for use of leased 
lines, Piven all of which claims are allowed to us, but with- 


out interest. 


Sixth. We appeal as against such portion of said de- 
cree as is as follows: “ And the court doth further order, 
adjudge and decree that the equitable proportions ot the 
lien indebtedness of the receivers, and of said six months 
labor claims, chargeable respectively on said railroad 
properties, are as follows, to wit 

“On the Peoria, Atlanta and Decatur railroad, the sum 
of one hundred and forty-two thousand and ninety-three 
ind twenty-one one-hundredths dollars ($142,093.21). 

On the Paris and Decatur railroad, the sum of one 
hundred and fifty-seven thousand, three hundred and fifty- 
nine and thirty-seven one-hundredths dollars ($1 $7,359-37)- 

On the Paris and ‘Terre Haute railroad, the sum of 


} 
’ 


hirtv-one thousand, seven hundred and six and seventy- 


, 
‘ 


, 


three one-hundredths dollars ($31,706.73). 
Seventh. We hereby appeal against the failure of said 
court in and by said decree to allow the several sums 


claimed by us for right of way, land, buildings and me- 
chanics liens, at the full amount thereof as claimed by us, 


and interest. and to order the same to be paid as prior to 


a ee 


pe Re 


any and all liens and claims upon or against said several 
railroads and their property and franchises, of all kinds, 
except the taxes duly proven. 

Eighth. ‘We appeal against the failure of said court 
in said decree to provide that the several claims in favor 
of appellants in the evidence in said cause appearing may 


be used by appellants In payment of said railroad prop- 


erty if we should become the purchasers thereof. 

Vinth. We appeal against the failure of said court in 
the said decree to find that the claims filed and proven by 
Waring brothers for the sums paid for supplies, balances 
due to other railroad COM panies for use of trac mi labor, 
and supplies to railroad companies and others for rent of 
rolling stock accrued within six months preceding the ap- 
pointment of the first receiver should have precedence to 
the several mortgage bonds. And petitioners state that 
the matters in dispute in said causes consolidated as afore- 
said and herein sought to be appealed from, exclusive of 
costs, exceed the sum and value of five thousand dollars, 
wherefore petitioners pray their appeal as above set forth 
from said decree of said court to the Supreme court of 
the United States; and for a supersedeas to withhold the 
distribution of the moneys that shall arise from the sale of 
the railway property involved in said causes, except so 
much as may be necessary to meet the costs of court 
accrued during the progress of said causes, until the ap 
peal prayed for shall be decided by the Supreme court of 
the United States. 

(Signed. } WiLLtiAM WARING, 
lienry WaArING, and 
CHARLES WARING, 
Partners as aring Brothers. 
By Crea & EWING, 


Thev 7 


Order 


Allowing appeal to Waring Hrothers upon their petition 


filed rst August, 1855. 


IN THE CrrcurtT CourT OF THE UNITED STATES, FOR 


THE SOUTHERN District oF ILLINOIs. 


June ‘Term, ma. EP 1555. 


Robert G. Hervey et al. 


— 


x 


IIinois Midland Railway Company, e/ 


al. and other causes consolidated. 


And now, on this first day of August, A. D. 1885, 
comes William Waring, Henry Waring and Charles 
Waring, partners as Waring Brothers, parties to above 


Causes as consolidated. by (rea ra Ewing, their solici- 


tors, and present to the court their petition for an appeal 
from the decree entered in said causes by the court on the 


third day of June, A. D. 1885, which petition specifies the 


parts of said decree sought to be appealed from; and , 
prays a supersedeas to prevent the distribution of the 


moneys that may arise from a sale of the railway prop- 


nats ta cn sl cone ll Ra acta a i ee ins 


erty involved in said CAUSCS, except SO much as may be 
necessary to meet the court costs ac crued in the progress 


of said causes. until the said appeal shall have been heard 


and decided by the Supreme court of the United States. 


It is, therefore, ordered by the court that the said War- 
ing brothers be and they are hereby granted leave to 
prosecute an appeal from the said decree as prayed for in 


their said petition on entering bond with good and _ sutffi- 
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cient security conditioned as required by law in the penal 
sum of seventy-five thousand dollars; the appeal hereby 
allowed not to stay or interfere with the sale of said rail- 
way property under said decree. 


It is further ordered that a bond on such appeal now 


presented to the court executed by said William Waring, 


Henry Waring and Charles Waring, as principals, and 
Hugh Crea and William R. McKeen as sureties, be and 
the same is hereby approved. And this order shall stand 
as a supersedeas, to prevent the distribution of the proceeds 


of sale referred to in the petition for appeal herein. 


Appeal Bond 


Of Waring Brothers. 


In roe Crircuir Court OF THE UNITED STATES, FOR 


rik SOUTHERN District oF ILLINOIs. 


June Term, A. D. 1885. 
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ABE FRIEDENBEI } 
ARIS & DECATUR RAILWAY OMPANY ) 
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Know all meh bv these presents, that we. William 
Waring, Henry Waring and Charles Waring, of London, 


England, as principals, and W. R. McKeen, of Terre 


$43 
Haute, Indiana, and Hugh (rea, of Decatur, [llinois, aS 
sureties, hereby acknowledge ourselves to be held and 
firmly bound unto the said Union Trust Company of New 
York, James F. Secor, trustee, Robert G. Hervey, 
Kansas Rolling Mill Company, Abe Freidenberg, and all 
other parties to the foregoing entitled causes, and all per- 
sens interested as intervening petitioners and claimants in 
said causes, in the penal sum of seventy-five thousand 
dollars, for the payment of which well and truly to be 
made we jointly and severally bind ourselves, our heirs, 
administrators and assigns firmly by these presents. 

The condition of the foregoing is such, that whereas 
the above bounden William Waring, Henry Waring and 
Charles Waring are parties to the said causes, and a de- 
cree was entered therein on the 3d day of June, A. D- 
15585, by said court affecting their interest, from parts of 
which decree they have prayed and have been allowed an 
he Supreme court of the United States: and 
whereas said William Waring, Henry Waring and Charles 
Waring have prayed in the matter of said appeal for a 
supersedeas to delay the distribution of such moneys as 
shall arise from a sale of the railway property involved 
in said causes, until the said appeal shall be decided by 
the said Supreme court of the United States. 

Now, therefore, if the said Wiliam Waring, Henry 
Wart 


appeal ce etlec * and answer all damages and Costs, if they 


and Charles Waring shall prosecute thetr said 


(y 
ps 


fail to make their plea good, the foregoing obligation 


shall be null and void: otherwise remain tn tull force and 


= 


etlect. 


Witness our hands and seals, this 31st day of July, 
A. D. 1885. 

WiLLiAM WARING, SEAL}, 

by Tlucu Crea, dis Ally. in fact. 

iy y WARING, SEAL |, 

bv HuGu Crea, divs Alty. in fact. 

CHARLES WARING, SEAL |, 

by HuGcu Crea, dis Atty. in fact. 

liluGH CREA, /SEAL |. 


WittiAM R. McKEEN, |s) AL |. 


kendorsed Approved Au Lust l rS55. 
S. H. Treat 
Miled August 1, 1585. 
Petition 
Of S. Borg, e¢ a/.—Filed August 1, 1885. 


IN THE CrircuIT COURT OF THE 


THE SOUTHERN LDISTRICT Ol} 


The Union Trust Company, of New York. 


~ 
~ 


ILLINOIS. 


L NITED STATES FOR 


The Paris and Decatur Railroad Com- $ /n Chancery. 
pany, ¢f a/., and cases consolidated 
therewith. 
And now come Simon borg and Leo Speyer, and 


Samuel Lichtenstadter. who are the members of the firm 


to 


of S. borg & Company, and show the court that it ap- 


pears from the decree entered in this: cause on the eighth 


day of June, A. D. 1885, but entered as of the third day ' 
June, A. D. 1885, that id firm of S. Borg & 


Company are the holders of one hundred and fifty-three 


of tne sa 


ot the outstanding bonds of the Paris and Decatur Rail- 
road Company, which have been produced and proven 
before the special commissioner in these consolidated 
causes pursuant to orders entered therein on the eleventh 
day of June, A. D. 1584, and that the bonds they so hold 
have not been exchanged for the bonds of the Illinois 
Midland Railway Company, or surrendered, or canceled; 
and they pray that for the purposes of an appeal from 
said decree on behalf of themselves and all other holders 
of like bonds similarly situated and mentioned in said de- 
cree they may be held to be parties to the bill of com- 
plaint of Abe Friedenberg against the Paris and Decatur 
Railroad Company, ef ai., being one of said consolidated 
cases, and that an appeal may be allowed to them from 
those parts of the interlocutory order entered in said cause 
on the eleventh day of June, A. D. 1884, and from those 
parts of the final decree entered in said causes, as afore- 
said, which are specified in the prayer of appeal hereto- 
fore prayed by Abe Freidenberg, and that the same order 
allowing appeal and concerning the giving and approval 
of appeal bond may be made on their behalf as was made 
heretofore concerning the appeal prayed by the said Abe 
Friedenberg 
| Simon Bora, 
IL.eo SPEYER and 


SAMUEL LICHTENSTADTER. 


By IsHam & LINCOLN, 
Then Soli iors 


Order 


\llowing appeal to the Union Trust Co., New York, 
and making Borg & Co, defendants, and allowing 


appeal to them. 


In roe Crreurr Court or THE UNITED STATES FOR 


THE SOUTHERN DISTICT O1 [LLINOIs. 


The Union Trust Company of New 
York 

The Paris and Decatur Railroad Com- 
pany, ¢/ a/l., and other cases consol- 
idated therewith. August I, 1555. 


76 | /n Chancery. 


And now, on this day comes the said Union Trust 
Company, of New York, complainant in one of the said 
consolidated causes by Wheeler H. Peckham and Isham 
& Lincoln, its solicitors, and in open court prays an 
appeal to the Supreme court of the United States from 
so much of the final decree hereinbefore entered as gives 
or allows to receiver’s certificates, six months’ labor 
claims, judgment liens, or to any other indebtedness of 
any form or kind whatsoever created by receivers in said 
causes priority or preference over the lien of the first 
mortgage bondholders of the said Paris and Decatur 
Railroad Company upon the property of said company; 
whereupon the court doth order that the said Union Trust 
Company of New York be and it is hereby allowed an 
appeal, as prayed, to the Supreme court of the United 
States, and that it file an appeal bond, as required by law, 
with good and suthcient security to be hereafter approved 


by one of the judges of this court, or one of the justices of 


047 


the Supreme court of the United States, the penalty of 
said bond, if said appeal shall be made a supersedeas, to 
be in the sum of seventy-five thousand dollars, and if said 
appeal shall not be made a supersedeas, then the penalty 
of said bond to be in the sum of one thousand dollars, and 
the said Union Trust Company of New York, by its 
solicitors, agree and stipulate that such appeal if made a 
supersedeas shall be submiited under the twentieth rule 
of the Supreme court of the United States according to 
the provisions of an order entered in these consolidated 
causes on the 21s' day of July, A. D. L555. 

And come now Simon Borg, Leo Speyer and Samuel 
Lichtenstadter, the members of the firm of S. Borg & 
Company, and file their petition praying to be held parties 
to the bill of complaint herein filed by Abe Friedenberg 
on behalf of himself and other bondholders of the Paris 
and Decatur Railroad Company, for the purpose of taking 
an appeal from said decree on behalf of themselves and 
other bondholders similarly situated, from so much and 
such parts of the final decree hereinbefore entered in these 
consolidated causes, as are specified in the prayer of ap- 
peal of said Abe Friedenberg and in the order allowing 
an appeal to said Friedenberg, and the court having con- 
sidered the matter and being fully advised in the premises, 
doth ‘order that said Simon Borg, Leo Speyer and 
Samuel Lichtenstadter be, and they are thereby permit- 
ted to be held parties to these causes in their own names 
respectively, So as to prose ule, if they SO elect, for the 
protection of the said several interests therein, and in then 
own names, an appeal to the Supreme court of the United 
States from the final decree hereinbefore entered: and 


thereupon the said Simon Borg, Leo Speyer and 


one 


Samuel Lichtenstadt in open court, pray an ap- 
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. 


peal to the Supreme court of the United States 


from so much of the interlocutory order entered herein 
on the rrth day of June, A. D. 1884, as provides as fol- 
lows, to wit: “ And now, upon due consideration of all 
the pleadings and agreements of record, and the testi- 
mony heretofore taken and on file in this case, and the 
report of N. W., branson, sq., special commiussioner 
herein, filed herein on the 18th day of April, A. D. 1883, 
and all other matters and things of record in this cause, 
consolidated; and the court having heard the argu- 
ments of counsel, and being sufliciently advised in the 
find: ” «That all the parties to 
uit are estopped from denying the legality and va- 
lidity of the purchase, on the 7th day of September, 
1O7 4; by thie Peoria Atlanta and Decatur Railroad (’om- 
pany, from the Paris and Decatur Railroad Company and 
the Paris and Terre Haute Railroad Company, of the 
franchises, and property, real and personal, of the latter 
companies, and that such sale and transfer by the latter 
companies to the forme COMpPany are not to be ques- 
tioned in this proceeding.” * « And thereupon 
the court doth order, adjudge and decree that the said re- 
port and supplemental report of said special commissioner 
be, and the same are, in all things, approved and con- 
firmed, and the conclusions arrived at therein by said 
special commissioner are hereby adopted, and made the 
judgment and decree of this court.” And in like manner 
the said Simon Borg, Leo Speyer and Samuel Lichten- 
stadter pray like appeal from so much of the final decree 


entered m this court in the said consolidated Causes, 


On the third of June, A. D. 1885, as provides as fol- 


. 


lows: “ That after the execution of said bonds and deeds 


of trust. the Peoria. Atlanta and Decatur Railroad Com- 
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pany, on the 17th day of September, 1874, purchased of 
the Paris and Decatur Railroad Company, and of the 
Paris and Terre Haute Railroad Company, the lines of 
railway of said last mentioned companies, together with 
their franchises and property of every description; and 
the said last mentioned companies voluntarily sold their 
respective lines of railway, property and franchises to the 
Peoria, Atlanta and Decatur Railroad Company; that 
said purchasing company thereupon took possession of 
said railroad and property so purchased, and continued to 
use and operate said lines of railroad as one undertaking 
or line, until the appointment of George Dole, first re- 
ceiver herein, and from thence hitherto they have been so 
held and operated by the various receivers herein.” 
“That Waring Brothers hold nine hundred and ninety- 
four (994) bonds of the Paris and Decatur Railroad 
Company, from which the first five coupons have been 
detached, the numbers of which bonds are given in 
‘schedule F—exchanged Paris and Decatur bonds,’ at- 
tached to said special « ommissioner’s last mentioned report; 
that there is now due on said 994 bonds the principal sum 
of $497,000 with interest thereon as provided in said 
bonds and the coupons thereto attached, the principal and 
interest to date amounting to the sum of $859,589.13; and 
that said Waring brothers are entitled to the full benefit and 
advantage of said 994 bonds the same asif such bonds had 
not been exchanged for those of the Illinois Midland Rail- 
way Company, and as if there had been no cancellation or at- 
tempted cancellation of the same; and it 1s ordered by the 
court that upon the surrender into court, for cancellation, 
by said Waring brothers, of bonds of the Illinois Midland 
Railway Company, to an amount equal to the said 994 


honds of the Paris and Decatur Railroad Company; then 
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cancelatvion to the court “ And the court finds 
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that the said mort@age and Donads oft the aris and Deca- 


tur Railroad Company are a first lien on the railroad, and 
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of that company: subject, however, to the 
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receiver's certificates, adjudged and declared by the ordet 
ot this court ol june ii, IS54, to be Spec ific lens on said 
ranroad, which certricates are SCI forth In schedule N 
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of the said report of the special commissioner, being 
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ind Genis, as shown by schedules | and K of said report 
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Of the special commissioner: and aiso a just and equit- 
: 
ye proportuon Of the indebtedness due trom the reCCIVCI 


ship to railroad companies, as shown by schedule L of 
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ot the receivership, as shown bv schedule M of said re- 


several heads 
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of = supplies ” and * d: mages, and also the following en- 
‘7 


umerated debts under the head of “ miscellaneous,’’ to 


wit: 
Advance Elevator Co ...... sevcere 290-68 
menor Corcoee CO . . ss séewn ee 22 50 
rr... . « sevséhemaeks ea 135 95 
ES Ts TNE « « waxdn kdowueat 25 90 
Bell, Beman & Laughlin .......... 30 00 
Barclay Coal and Mining Co ...... 3 19 
i Sr es LD. 2 i. 6s dew ee wwnes 547 44 
Brazil and Chicago Coal Co...... 1,008 02 
ees Ge GREEN. ccceceeeenseees 15 So 
Mary A. ROE... « <enbeneeeaees [OO 47 
Buntin & Armstrong....... see 221 20 
Central Union Telephone Co ..... : 7 OO 
Chamber of Commerce Association. SS 60 
(cl, Seas @ CO ccntccuswonws 351 47 
a are vabes.ecee Oe 
We. Is GE Ge CROMOWOER. cca dsees: 196 00 
George EN seceverees cess ees 63 I4 
Wm. S. Dunham ......ccccccess: 39 14 
Coe: CA Beet @ Co..cceccwawees 17 OO 
Pe SNE 6 on cceee neues 52 95 
FR ee ecececceses 2I 50 : 
Fin Fs GORAMET . cecccsccant guns 525 00 
ik Sb ectiaccvaseee seesensss Be 
Ee ee OE) as 9,071 24 
Hancock, Beals & Co. coerce sereecs 431 25 
so, fe Bo. ae ee 627 47 
]. A. Jones, Laer, Gls. <cneweuenss 13 35 
Cyrus V. Jaqueth. re re ee 50 00 
Robert O. Kirby ....-.00. bewebos [35 20. 
FONE Pasepert. ... 0 ccs cocvceessecs 59 65 


Wesley Long cece reese cooee ees 2206 OO 


aa re he a ee 
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Peoria Union Elevator Co nae 57 40 
Regen Fe cintivnccawwe ‘ees 35 oo | 
Re Je MOCB vce cceeernensces canes 1,400 OO 
ee Be a ee | : 120 33 
Rugg & bryan. aga lao Ul aaa 6900 S53 


Joseph Stude pes . eee 25 OO 
Perey De: WO éovcancoooes 7 33 00 
Western Union Telegraph Co..... 1,215 §0 


of a, 2,644 19 
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Joseph é oC "=. seaeaee aad a oe T3Q O©O 


lames kK. Marvel. a **e«@e@eeeseeeese . <Q OO 
ee i i ewe vee 30 OO 
Maria Nlarvel “*eeweeneeeeee *“eeeeeee +0) OO 


(y;eorve ()nstott ’ , , oO! (0 
fom 


|. T. Atchinson, Admer R. Pendleton... 300 Oo 


\nd also to a just and equitable proportion of the fol- 


lowing claims which are pending upon intervening pett- 


tions heretofore filed herein by the respective claimants, 


and which said several claims are hereby allowed at the 


a 


| 
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following 
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amounts respectively, to wit 
; , 7} . 
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Crea & Ewing...... TEPETILTT 2,000 OO 
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ern Railway COMPANY .cccccee: 7,045 OO 
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And also to a just and equitable proportion of the 
amount of wages due employes of the Illinois Midland 
Railway Company for labor performed within six months 
immediately preceding the appointment of the first receiver 
herein,as shown by schedule H of said report of the special 
commissioner; such equitable proportions of said receivers’ 
indebtedness and six months’ labor claims to be ascertained 
in the manner hereinafter provided; * * * which 
said certificates and said equitable proportions of the be- 
fore mentioned indebtedness of the receivers’ and of six 
months’ labor claims, are found and hereby held and 
declared to be liens on said Paris and Decatur railroad, 


! 


and all the property and franchises included in said mort- 


gage of the Paris and Decatur Railroad Company, prior 


q 


ind superior to the hen of said mortgage. * * 

ltis further ordered, that the. special commissioner, 
charged with the execution of this decree, shall first offer 
the said three railroad properties for sale separately, and 
also said four locomotives at a separate sale, and also 
all other property acquired by the receivers otherwise 
than from said railroad companies, at a separate sale or 
sales, and after having so oflered said properties, he shall 
then offer the entire property for sale em masse, to wit: 
The Peoria, Atlanta and Decatur railroad, including all 
and singular the railroad, property and franchises herein- 
before described: and the Paris and Terre Haute rail- 
road, including all and singular the railroad, property 
and franchises hereinbetore described, and the said four 
locomotives, and the said other property of the re- 
Cel\ ership, and t the highest bid received by him for such 
enure property shall exceed the aggregate amount of the 
several highest bids for the several railroad properties, 
and said four locomotives and tenders, and said other 


property of the receivership, when offered separately, 


then and in that case the whole of said three railroad } 
properties, and said four locomotives and tenders and said , 
other property of the recelve rship, shall be struck oft and ! 


sold as a unit and entirety to the person making such bid, 


such person having previously deposited the sum of =< 
thirty-two thousand dollars in like manner as provided | 
for with reference to the sale of said railroad properties 
separately. And said purchasers shall be required. to 
give like bond and within the same time as is hereinbefore 
required of purchasers at said separate sales. ; 
It is further ordered that in the event of the sale of all | 
the said properties as a unit and entirety, as last above 
provided tor, the proceeds thereol shall be divided into 
five parts, in proportion to the amounts bid separately 
upon the railroad properties and four locomotives, and 
other receivership property at such sale, and shall be dis- ! 
tributed to the holders of liens upon the separate proper- 7 


ties and holders of mortgage bonds, in the same manner 
as if said railroad properties and four locomotives and 
other receivership property had been sold separately, as 


hereinbefore provided for. 


lt is further ordered that the equitable portion of the 


} 
costs, charges and expenses of these causes, and of fees } 
and commissions to be allowed, and the just and equit- 


able proportion of the floating indebtedness of the receiv- 


ership, and of said six months’ labor claims, hereinbefore 


declared to be liens prior to first mortgage bonds, and to 


be borne by and imposed upon the several railroad prop- 


erties respectively, as hereinabove ordered, shall be as- ‘ 


certained and determined on the basis of the relative 4 


lengths of the said railroads, and it appearing from the 


evidence that the length of the said Paris and Decatur 


railroad, including one-half of the joint track between 


Henry City and Decatur Junction, is sixty-seven miles; 


-~«< 


and that the length of the Peoria, Atlanta and Decatur 
railroad is sixty and one-half miles; and the length of the 
Paris and Terre Haute railroad is thirteen and one-half 
miles; it is therefore ordered that the said several rail- 
" road properties contribute towards, and the proceeds of 
= the sale thereof be applied to, the payment of said costs, 
charges, expenses, fees and commissions, and said 
| receivers’ lien indebtedness and said six months’ labor 

claims in the following proportion, to wit: The Paris and 
| Decatur railroad, one hundred and thirty-four two hund- 
red and eighty-second ($34) parts thereof: and the Pe- 


} 


oria, Atlanta and Decatur railroad, one hundred and 


twenty-one two hundred and eighty-second (}2}) parts 


thereof, and the Paris and Terre Haute railroad, twenty- 


seven two hundred and eighty-second ( ,?,4,) parts there- 


>u 
_ = 


t 
' 
' 
of. And the court doth further order ; adjudge and decree 


that the equitable proportions of the lien indebtedness of 
the receivers and of said six months’ labor claims, charge- 
able respectively on said railroad properties are as fol- 
lows, to wit: On the Peoria, Atlanta and Decatur rail- 
road, the sum of one hundred and forty-two thousand and 
ninety-three and ,*,), dollars ($142,093.21). 

On the Paris and Decatur railroad the sum of one hun- 

} dred and fifty-seven thousand three hundred and fitty- 

nine 37, dollars ($157,359.37 )- 

- Qn the Paris and Terre Haute railroad the’ sum of 
thirty-one thousand seven hundred and six and_ ,35, 
dollars ($31,706.73). | 

‘ : . , : 

> And the court further order, adjudge and decree that 
out of the proceeds of sale of each of the several railroad 
properties there shall be first paid its equitable proportion 
of the costs and charges of these causes, and of such 


allowances as shall be made for fees, commissions and ex- 


penises, ana the amount of taxes herein declared to be «ll 
lien upon the same. ‘There shall be next paid to the re- 
ceiver’s certificates hereinbetore declared to be al hen 
thereon, and its equitable proportion of the indebtedness 
of the receiver, and of said six months’ claims hereinbe- 
fore declared to be liens thereon: and the amounts due 


Waring Brothers and owners of sight of way claims 


hereinbefore declared to be liens thereon.” 


And the said Simon Borg, Leo Speyer and Samuel 
Lichtenstadter pray that so much of the said decree as 1s 
hereinbefore recited may be altogether reversed so far as the 
provisions thereof atlect the holders of the first mortgage 
bonds of the said Paris and Decatur Railroad Company. 
Whereupon the court doth further order that said 
Simon borg, Leo Speyer and Samuel Lichtenstadter be 
and they are hereby allowed an appeal as prayed by 
them to the Supreme court of the United States; that 


bond. as required by law. with good 


they file an appeal 
and suthcient securitv to be hereafter approved by one 
of the judges of this court or by one of the justices of 


a 


the Supreme court of the United States. The penalty 
of said bond, if said appeal shall be made a supersedeas 
to be in the sum of seventy-five thousand dollars, and if 
said appeal shall not be made a supersedeas, then the 
penalty of said bond to be in the sum of one thousand 
dollars, and the said Simon Borg, Leo Speyer and Sam- 
uel Lichtenstadter, by their solicitors, agree and stipulate 
that such appeal, if made a supersedeas, shall be sub- 
mitted under the 2oth rule of the Supreme court of the 
United States, according to the provisions of an order 
entered in these consolidated causes on the 21st day of 
July, A. D. ISS5. 
Correct: 


W. Q. GRESHAM. 


Intervening Petition 


Of Fletcher ef a/., filed April 29, 1884. 


. 
IN THE CircurrT CouRT OF THE UNITED STATEs, 
FOR THE SOUTHERN D1strictT oF ILLINo!Is. 
. 
ROBERT G. HERVE) | 
| 
rHE ILLINOIS MIDLAND RAILWAY COMPANY et al 
JAMES F. SECOR 
THE ILLINOIS MIDLAND RAILWAY COMPANY et al 
rHE UNION TRUST COMPANY OF NEW YORK etal 
rHE PARIS AND DECATUR RAILROAD COMPANY et al in Chancery 
rHE UNION RUST COMPANY OF NEW YORK CONSOLIDATED 
LHE PARISAND TERRE HAUTE RAILROADCOMPANY etal 
- . 
ARE FRIEDENBERG 
rHE PARIS AND DECATUR RAILROAD COMPANY et al 
THE KANSAS ROLLING MILL COMPANY 
rHE ILLINOIS MIDLAND RAILWAY COMPANY 
To THE HONORABLE |UDGES OF THE UNITED STATES 
Circuit CourT, FOR THE SOUTHERN DISTRICT OF 
ILLINOIS, IN CHANCERY SITTING: 
Your petitioners, Francis M. Churchman and Stough- 
ton |. Fletcher, surviving partners of the firm of S. A. 
Fletcher & Company, represent unto your honors that on 
j 


the twenty-ninth (29) day of June, A. D. 1881, by an 
order duly made and entered in this court in the above 
entitled causes, the receiver was directed to borrow the 
. sum of thirteen thousand dollars to be expended far better- 


ments to be made in the Paris and Terre Haute railroad: 
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the sum of thirty-five thousand dollars to be expended for 
betterments to be made on the Paris and Decatur rail- 
road; and the sum of thirty-two thousand dollars to be 
expended for betterments to be made on the Peoria, At- 
lanta and Decatur railroad, and to issue and negotiate 
certificates therefor at not less than ninety cents (.goc.) 
on the dollar, such certificates to be a special charge and 


hen on the portions of the Illinois Midland railway above 


Cie@SCl ibe cd. 
That said receiver did borrow from said tirm of S. A. 
Kletcher & Co. a part of said money and issue certificates 


’ 


theretor to an aggregate amount of fifty-eight thousand 


M4 
two hundred and seventy -tive dollars ($55,275) to the 
sald >. A. Fletcher Ww Co., to wit: No. 1, for $9,470: 
No. <. for 510.000: No. 6. for S10.000: No. 79 for ~5,- 
195; No. So. tor BIO.0OO: No. OQ. for S10.000: No. ro. tor 
P 3,310, which said certificates are still held and owned by 
your petitioners, 


| 


You petuulioners turther show that the sums so ad- 
vanced and 1) Te LO the ICUCIVCT « and fo which said ad 
lificates were given, were expended for  betterments 
according to the order of said court upon said railway, as 
directed in said order; and that afterwards, by the report 
of Honorable N. W. Branson, special commissioner, filed 
herein on thi -day of ———, A. D. 188-., said cer- 
tificates were reported as liens upon S nid sections of rail- 
way, prior to the outstanding bonds secured by the deeds 
‘'s herein sought to be foreclosed, 


of trust and mortg 


ight 
and junior only to certain other certificates before that 
time issued, to pay taxes and to make repairs on said rail- 
. hick il rtificates, | ing prion 
road, which said certuincatles, having priority, 
are as follows: 


An amount of pO5,05 2%", issued in pursuance of an 


Slo 


order of the Circuit court of Edgar county, Illinois, Octo- 
ber 9, 1576. 

An amount of $6,5735%; an amount of $32,47522, and 
an amount of $1,09444, issued in pursuance of an order 


of said Edgar Circuit court, July 26, 1878. 


An amount of $17,000%%, issued under the order of 


this court, January 29, 1881. 


a ™~ 
. All of which more fully appears from the report of 
said N. W. Branson, above mentioned, and to which, 
ft for greater certainty reference is hereby made. 
Your petitioners further show that by a further order 
a of this honorable court, made June 29, 1881, the said re- 
ceiver was authorized to issue certificates and did issue 
a> certificates to said firm of S. A. Fletcher & Co., as fol- 
lows: 
: — No. 1, for $10,001 , and No, 6, for $8,680.17, for bet- 


terments to be placed on the line between Peoria and 
Decatur. 
No. 2, 3 and 4, for $10,000 each, and No. 5, for 
2 $38,288.98, for betterments to be placed on the line be- 
tween Paris and Decatur; and certificate No. 7, for 
$6,008.83 for betterments placed upon the line between 
Paris and Farrington; which said certificates were issued 
for money borrowed of said S. A. Fletcher & oS under 
and in pursuance of said last named order of the court, 
and which said certificates are now held and owned by 
petitioners. 

And your petitioners show that by the said report of 
said N. W. Branson, special commissioner, etc., all of said 
certificates are found to be liens upon said railway, prior 
to all other liens except the liens of the certificates issued 


as above set forth. viz 


ORL POLLO CLIO: _ te 
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An amount of %6<.6<2.00 issued In pursuance of an 


order of the Circuit court of Edgar county, Illinois, of 


An amount of 76,573.50; and amount Of $32,475.20; 


and an amount of $1,094.41, issued in pursuance of an 


order of said Edgar Circuit court of July 26, 1575. 


a) 
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An amount of $17,000 issued una the order of this 


17 


court of January 29, 1581-—all of which more tully ap- 
pears by the report of said N. W. Branson, above men- 
tioned, and to which for greater certainty, reference 1s 
hereby made. 

Your petitioners further show that notwithstanding the 


order of said court declaring said certificates to be 


| 


specific liens upon said portions of said railway prior to 
all outstanding bonds secured by the deeds of trust and 


mortgages, the right of your petitioners, such priority has 


been and 1s contested by the holders or owners of said 
bonds or some of them. And you petitioners show that 
said S. A. Fletcher & Co. advanced and paid their money 


’ 


to said receive! for such certificates on the faith of the 


said orders of this court giving them a priority as afore- 


said. and atte! said orders Were entered. and certified 


copies thereof duly exhibited to your petitioners. And 


, , 


your petitioners are informed and_ believe, and state the 
fact to be, that all the money received from said S. A 
Kletche W ('y, py said ¥recelvel has her tr) properly CxA- 
pended under the order of this court. as directed by said 
rders and that t] , oe —_ ‘re absolutely 
oraers and that at expenditures sO made were ADSOLULECI\ 
necessary for the preservation Ind prot ction of the 


traces, 


»*? 1 } ] ] ‘ ] 
propel y covered DY Said deeds ot trust and mol wm 8 on 


} : ! ’ 
\nd Vout petitioners further show. that Said orders 
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were made by the consent in court of the counsel for all 
the holders of bonds then appearing or represented in this 
suit. 

Your petitioners therefore pray, that the report of said 
N. W. Branson, special commissioner herein, finding that 
said certificates now held by your petitioners are valid 
liens upon said property, and the fund to be realized from 
the sale thereof, prior to the claims of the bondholders, 
may be approved of and confirmed, and that in any fur- 
ther orders or decrees made herein, the priority so ascer- 
tained and found by said master may be respected and 
preserved; and that the sums due your petitioner upon 
said certificates, according to their tenor and effect, at the 
day of sale, may be paid out of the purchase money, next 
after the costs and expenses of this proceeding and the 
expenses of sale of said property, and the certificates prior 


to them as hereinbefore set out, and for all further proper 


relief. 


Dye & FISHBACK, 
For Petitioners. 


Order 


or. petition ot S. A. Fletcher & C’o., 


Circurr Court or THE UNITED STATES FOR THE 


SOUTHERN DISTRICT Of! LINOIS. 
Saturday, August 2oth, A. D. 1855. 
Present, Hon. JoHN M. HARLAN, Associate Justice. 


Robert (5. Hervey, etc. 
ws. ('onsolidated 


Illinois Midland Railway Cases, etc. ! Cause. 


and other cases. 


This day came the parties, and 5. J. Fletcher, Jr., and 
Francis M. Churchman, partners, as S. A. Fletcher & Co., 
presented their intervening petition, and ask to file the 
same as of June 8, 1885, that being the day on which the 
final decree entered as of June 3, 1555, was actually passed 
by the court. The court orders it to be entered of record 
that the said petitioners made such application, orally, to 
the court on June 8, 1885, and the same was then over- 
ruled, and the said written application is now denied, 
solely upon the ground that the questions thereby raised 
will be reserved by the final decree for determination after 
the sale shall have taken place. Said petitioners pray an 
appeal from said final decree, as far as it affects the rights. 
and from this order, which appeal is allowed. The fore- 
going petition is ordered to be made a part of the record 


as of June 8, 158s. 


_——— 
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Supersedeas Bond 


Of Simon Borg etal. 


SOUTHERN District oF New YORK, ss. 


Charles Minzeshetmer, being duly sworn as surety on 

the annexed bond, deposes and says: 

[ am one of the firm of Charles Minzesheimer & Co., 
of 14 Wall street, New York City. 

The firm has been doing business as banker and broker 
for fifteen years. My interest in the firm is sixty per 


cent. I am freeholder in New York state and in New 


Jersey. I own four lots in the 24th ward, New 


York, worth about $4,000. I! own a house and grounds 
at Long Branch worth $45,000. The title to it is in my 
name; no encumbrance of any kind; it is insured; have 
owned it for about six years. 

[| have and own 400 shares of New York Central rail- 
road stock. 

I have $30,000 of Nickel Plate first mortgage railroad 
bonds, $50,000 Erie second railroad bonds. I have one 
hundred thousand dollars in cash on deposit. I am worth 
over $200,000 over all my just debts and liabilities ex- 
clusive of property exempt from execution. 


I am on no bond. I owe nothing. 


Subscribed and sworn to before me this 4th day of 
August, A. D. 1385. 
CHas. MINZESHEIMER. 
Joun A. OsBorn, 
skaAL.| U/. §. Commissioner S. 1). NV. ¥. 


SO 4 


SOUTHERN District or New York, Ss. 


Mayer Lehman, being duly sworn as surety on the an- 


nexed bond, deposes and says: 


[ am commission merchant: doing business at 40 Ex- 
change place, New York, under the firm of Lehman 
brothers. 

[ am a freeholder, and am worth the sum of $200,- 
000 over and above all my debts and liabilities, exclus- 
ive of property exempt from execution. I own my dwell- 7 
ing house, No. -5 East 62d street, New York City, worth 
$70,000, and free from all incumbrance, title to same in ¢ 


my name and insured for about $40,000. 


! own undivided half interest in fifteen lots on 143d 
street, New York, which cost us $54,000, all free. The 
other half interest belongs to my brother. I have interests 
in lots in Bre oklyn which are worth $20,000: my interests 
are worth that sum; no mortgage on any of them, all taxes 
and assessments and free from every kind of incum- 
brance. 

| have half interests in Alabama and Louisiana lands, 
and city lots and warehouses in Montgomery and New 
Orleans worth over $200,000, my interest alone all free 
from incumbrance. 

| own railroad securities and other personal property 
worth over $200,000. 

The firm of Lehman Brothers has been carrying on . 
business as commission merchants since 1806,in New a os 
York, dealing principally in cotton and coffee. 


MAYER LEHMAN. 


ine ON iit AP AME ocalll B saat 
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Subscribed and sworn to before me this 24th day of 
July, 1885. 
Joun A. Osporn, 
l/. S. Commissioner S. D. N. }. 


Re-examined and sworn to before me this jth day of 
August, A. D. 188s. 
|SEAL. | Joun A. Osporn, 
UL’. S. Commussioner S.D. N.Y. 


SOUTHERN District or New YorK, ss. 


I, John A. Osborn, United States Commissioner in and 
for the Southern district of New York, do hereby cer- 
tify that from personal examination of Mayer Lehman and 
Charles Minzesheimer as to their pecuniary responsibil- 
ity as sureties on the annexed bond and from personal in- 
quiry among business men and acquaintances who have 
knowledge of their reputation as business men and men 
of means, I have no hesitancy in certifying that each is 
abundantly responsible for the sum he has obligated him- 
self on the said bond. 

| SEAL. | Joun A. OspBorn, 

U/nited States Commissioner S. D. N.Y. 


New York, August 4, 1885. 


Know all men by these presents: 

That we, Simon borg, Leo Speyer and Samuel 
Lichtenstadter, all of the city, county and State of New 
York, as principals, and Charles Minzesheimer of the 
city, county and State of New York, and Mayer Lehman 
of the said city, county and State of New York as sureties, 


are held and firmly bound unto the Paris and Decatur 


eon th 


Railroad Company, The Illinois Midland Railway C'om- 
pany William Waring, Charles Waring and Henry War- 


ing, the Kansas Rolling Mill Company, the Indianapolis * 
Rolling Mill Company, S. A. Fletcher and the Union a 
Trust Company of New York, and all other parties to . 
this cause as consolidated, interested in or affected by this L, 
appeal, in the penal sum of seventy-five thousand dollars 
($75,000.00) lawful money of the Luited States, for the 2 
payment of which, well and truly to be made, we bind 
ourselves, our heirs, executors and administrators jointly, 
severally and firmly by these presents. v 
Witness our hands and seals, this third day of August .’ 
eighteen hundred and eighty-five. The condition of the 
above obligation is such that whereas in the Circuit court 
of the United States for the Southern district of Illinois 
in a certain cause therein pending and consolidated with q | 
other causes in which the Union Trust Company of New — 
York was complainant, and the said Paris and Decatur Rail- 
road Company and others were defendants, a decree was 
on the third day of June, A. D. 1555, rendered against the 
: above bounden Simon borg, Leo Speyer and Samuel 
Licntenstadter, bondholders of the Paris and Decatur 
Railroad Company in certain particulars for which re- 
ference is made to said decree and to the prayer of said p 


Simon Borg, Leo Speyer and Samuel Lichtenstadter, to 
be allowed an appeal therefrom, and from which said 
decree of said Circuit court of the United States for the 
Southern district of Illinois, the said Simon Borg, Leo — 
Speyer and Samuel Lichtenstadter have prayed for and 
obtained an appeal to the Supreme court of the United 


States. 


Now therefore, if the said Simon Borg, Leo Speyer, 


and Samuel Lichtenstadter, of New York. shall duly 


te 


S07 


prosecute their said appeal with effect, and moreover pay 
the costs and damages rendered and to be rendered in 
case the said decree shall be aflirmed in said Supreme 
court of the United States, then this obligation to be void, 


otherwise to remain in as | force and virtue. 


Simon Bore, | SEAL. | 
Leo. SPEYER, | SEAL. | 
SAMUEL LICHTENSTADTER, [SEAL.] 
Cuas. MINZESHEIMER, | SEAL. | 
‘MAYER LEHMAN, | SEAL. | 


signed and sealed in my presence, 
Joun A. OsBorn, 
Ll’. S. Commissioner. 
Endorsed: 
Approved as to form and suthiciency of surety, Aug. 


5, 188s. Cuas. L. BENEDICT, 
U. S. Fudge. 
Approved, Aug. 12, 1885, W. Q. GRESHAM. 
Filed August 13, 1885. 
UnIrTED STATES OF AMERICA, } 


. . " SS 
SOUTHERN District or New YorK. ‘ 


On this 4th day.of August, eighteen hundred and 
eighty-five, before me personally came Simon Borg, Leo. 
Speyer, and Samuel Lichtenstadter, also Chas. Minze- 
sheimer and Mayer Lehman, to me known to be the in- 
dividuals described in and who executed the aforegoing 
instrument, and severally acknowledged that they exe- 
cuted the same for the uses and purposes therein men- 
tioned. 

SEAL. | Joun A. Osporn, 

lt), S. Commussioner, S. D. NV. F., 
ITS Broadway. lV. rf 


SOUTHERN [DisTrRICT oF NEW YORK, SS. 


( harle Men esheimer. of the CIL\ of New York 
and State of New York, being 


is a free-holder in the states of New York and New Jer- 


sey, that he is worth the Sum of two hundred thousand 


duly sworn, says that he 


doliars over and above all his debts and liabilities. and ac- 
knowledges the signing of the aforegoing bond as surety 
for the uses and purposes therein stated. 


CHas. MINZESHEIMER. 


Subscribed and sworn to before me, this ith day of 
\ugust, 188s. Joun A. Osporn, 


U. S. Commussioner, 8S. D. N. YF. 


SOUTHERN District or New York, ss. 


Mayer Lehman, of the city, county and State of 
New York, being duly sworn, says that he is a freeholder 
in the States of New York, Louisiana and Alabama, that 
he 1s worth the sum of two hundred thousand dollars over 
and abeve all his debts and liabilities, and acknowledges 
the signing of the aforegoing bond as surety for the uses 
and purposes therein stated. 

MayEerR LEHMAN. 

Subscribed and sworn to before me this 4th day of 


August, 1555. 


loun A. Osporn, 


t/, S. Commussioner. S. 1). N. ¥. 
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Appeal Bond 


Of Union Trust Company of New York. 


Know all men by these presents that we, the Union 
Trust Company of New York as principal, and Horace 
I. Garth, of the city, county and State of New York, 
and Daniel Speyer, of said city, county and State of New 
York, as sureties, are held and firmly bound unto the 
Paris and Decatur Railroad Company, the Illinois Mid- 
land Railway Company, William Waring, Charles War- 
ing and Henry Waring; the Kansas Rolling Mill Com- 
pany, the Indianapolis Rolling Mill Company, S. A. 
Fletcher, and all other parties to this cause as consolidated, 
interested in or affected by this appeal, in the penal sum of 
one thousand dollars ($1,000) lawful money of the United 
States, for the payment of which, well and truly to be 
made, we bind ourselves, our heirs, executors and admin- 
istrators jointly, severally and firmly by these presents. 

Witness our hands and seals this 7th day of August, 


A. D. 1555. 


The condition of the above obligation is such that 
whereas lately in the Circuit court of the United States, 
for the Southern district of Illinois, in a certain cause 
therein pending and consolidated with certain other causes 
in which the Union Trust Company of New York was 
complainant, and the said Paris and Decatur Railroad 
Company and others were defendants, a decree was on 
the third day of June, A. D. 1885, rendered against the 
above bounden Union Trust Company of New York in 


certain particulars for which reference is made to said 


" 
ot ep EE ee se 


cm 


decree and to the prayer of said Union Trust Company 


. * '% + ' 
of New York to be allowed an appeal therefrom, from J 
which said dex ree of the said Cire ult court of the United 
States for the Southern district of Illinois, the said Union a 
Trust Company of New York has prayed for and + 
obtained an appeal to the Supreme court of the United 
. * 
states. 

Now, therefore, if the said Union Trust Company of ; 
New York shall duly prosecute its said appeal to eflect, 

. ‘ 
and moreover pay the amount of all costs if it fail to make co 
Its plea good, Or in Case the said decree shall be afirmed 
in said Supreme court of the United States, or said appeal Ww 
dismissed, then the above obligation to be void, otherwise 
to remain in full force and virtue. 

SEAL OF N. Y. } UN1on TRusT COMPANY OF NEW YORK, 
CO. OF N. ¥ sy Enpwarp KING, Pres. ~ 2 
° © 
Hi. k. GARTH. 'SEAL. | ote 
DANIEL SPENCER. [SEAL. | , 
in the presence of | 
|. McDonaLp, 
. C. M. Hi_MaAn. 
Approved August 12, 188s. fi 
W. Q. GRESHAM. 
hiled August 13, 1885 
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Order 


Approving Supersedeas Bond. 


IN THE Crrcutr CourRT oF THE UNITED STATES FOR 


THE SOUTHERN DustTrictT oF ILLINOIs. 


Union Trust Company of New York 


os 


Paris and Decatur Railroad Company, , In Chancery. 
ct. al., and other cases consolidated 

therewith. 

And now come Simon Borg, Leo Speyer and Samuel 
Lichtenstadter and present their appeal bond in the pen- 
alty of seventy-five thousand dollars for an appeal and 
supersedeas as to certain portions of the decree entered 
herein on the eighth day of tune, A. D. 1885, but ap- 
pearing of record as entered on the third day of June, 
A. D. 1885, and the court having considered said bond 
and the sureties thereon, to wit: Charles Minzesheimer and 
Mayer Lehman, and being fully advised in the premises, 
doth order that said bond be and it is hereby approved 
by the court. 

And the Union Trust Company of New York ¢oming 
and presenting an app al bond in the sum of one thousand 
dollars for an appeal from certain portions of said decree, 
it is ordered that said appeal bond of the said Union 
Trust Company be and it is hereby approved by the court, 

August 12, 1585. 

W. Q. GRESHAM. 


Endorsed enter as of August ;2. S55. 


JOHN M. HARLAN, Crrcuit Justice. 


Supersedeas Order 


of Mr. Justice Harlan. 


IN roe Crrcurr Court oF THE UNITED STATES FOR THE 


SouTHERN District OF IL 'NOIs. 


Saturday, August 22, A. D. 18355 


Present Hon. Joun M. HARLAN, associate justice. 


~ 


Robert G. Hervey, 


s 
. 


linois Midland Railway Company, e¢/ ai. 


Union ‘Trust Company, of New York. 


i/S 


SISNDY pryppijosuod’y 


Paris and Decatur Raulroad Company, c/ al. \ 


And now come Simon Borg, Leo Speyer, and Samuel 
Lichtenstadter, by Isham and Lincoln, their solicitor, and 
come also Hugh Crea, Esq., and John T. Dye, Esq., solic- 


itors representing various parties to this cause, and the 


court, the Honorable John M. Harlan, associate justice of 


. 


. 


the Supreme court of the United States, presiding, taking 


‘ 


judicial notice that the final decreé entered in this cause 
as of the third day of June, A. D. 1885, was actually passed 
by him on the eighth day of June, A. D. 1885, and not 
before, and it also appearing that said Simon borg, Leo 
Speyer and Samuel Lichtenstadter did on the twelfth day 
of August, A. D. 1585, present to the court for approval, 
a bond conditioned as required by law and by the preced- 
ing orders in this cause to make their appeal theretofore 


duly prayed ana lowed, operate as a su persedeas against 


we 


f 


_* 
, 
r - 
fn the said final decree, and that said bond was on said 
7 twelfth day of August, A. D. 1885, duly approved. It is 
: therefore ordered that the appeal of the said Simon Borg, 
~ Leo Speyer and Samuel Lichtenstadter operate as a sup- 
-_ ersedeas, and that the further execution of said final de- 
y. cree, so far as the same is appealed from by said Borg & 
Co., as set forth in their appeal heretofore prayed, be and 
~ the same is hereby stayed until the further order of this 
court, to be made in pursuance of a mandate of the Su- 
m preme court of the United States. 
It is further ordered by the court that the execution of 
_ the former order of sale heretofore made and entered, SO 
far as the same relates to property and interests other 
than those involved in the foregoing appeal of S. Borg & 
Co. be suspended until the further order of this court. 
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‘SUPREME COURT OF THR ONIFED STAPHS 


OCTOBER TERM, 188s. 
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No. 1212. 


THE UNION TRUST COMPANY OF NEW YORK, | 
Appellant, T 


ve. 


THE ILLINOIS MIDLAND RAILWAY CO. gr at. 


No. 1213. 
SIMON BORG & COMPANY, Appellant, 
us, | 


THE ILLINOIS MIDLAND RAILWAY CO. gr at. 


\ IN CHANCERY. 


No. 1214. 
WILLIAM WARING er AL., Appellants, 
ve. 


i 
THE UNION TRUST COMPANY rt aL. 
| 
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No. 1225. 
8. A. FLETCHER & COMPANY, Appellants, 
ve. 


THE ILLINOIS MIDLAND RAILWAY OO. gr at. 
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APPEALS FROM THE CircuIT CouRT OF THE UNITED STATES | 
FOR THE SOUTHERN District oF ILLINOIs. 


ARGUMENT OF JOHN M. PALMER, 
For William T. Sylvester et al 


DECATUR, ILL: 
HAMSHER & MOSSER, PRINTERS. 
15, 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 188s. 


--?: 


THE UNION TRUST COMPANY OF NEW YORK 


rs. 


IN CHANCERY. 


THE ILLINOIS MIDLAND RAILWAY CO. er At.. 


AND CASES CONSOLIDATED. 


>--> 


APPEALS FROM THE Circuit CouRT OF THE UNITED 
FOR THE SOUTHERN DIstTRIcT oF ILLINOIS. 
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In the above entitled causes we represent Orvis & Adams, 
trustees; Jacob Willis et al., judgment creditors of the Paris 
and Decatur Raiiroad Company; William S. Dunham et al, 
judgment creditors of the Illinois Midland Railway Compa- 
ny; William T. Sylvester et al., claimants for services, &c., 
accruing during the six months immediately preceding the 
receivership ; also a large number of claims for right-of-way 
and for services, materials, supplies, &c., &c., accruing under 
the receivership. 

These various claims are included in schedules G, H, I, J, 
K, L,MandP. (Record 682-608, 703). 


[Involved in the appeals taken are but few points which 
; 1 | , = . A he . 
directly con rn the interests represented DY US. hese, 
however, are vital, and we would crave the indulgence of 
the court in their discussion. 

Happily the varied issues involved in the controversy be- 

, + + 

low were mostly determined by the final decree entered by 


| 
' 
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iis honor, Tudge Harlan. 
We would submit 


First: Shall the priority of lien over mortgage bonds, 


decreed claims enumerated in Schedules H, J, K, L, M and 


p be affirme 1? 
ya: Shall the Waring Brothers be allowed priority 


of lien in favor of their claims, as to which they have ap- 


+ ; 4 / 2 . - 17 sad a, s? f 
|, , j ' 1); j i , if iJ? Mas. 


Schedule H presents claims 


~~ 


in favor of employes for ser- 
vices rendered wit is preceding the appointment 


1 


Receiver ole 
Schedule |1[—Amounts due emploves of Receivers Dole 
ind Rees 


Schedule K — \mounts due employees Oo! Receiver (;enis, 
Schedule L—Amounts due Railroad Companies. 
Schedules M and P—Receivers’ indebtedness of a general 


Naractert 


To the preference given, the only objectors are Abe Frei- 
denberg ef a/, holders of unexchanged Paris & Decatur 


1 5 er 
bonds represented by Messrs Isham WN Lincoln lo the 
propriety of the preference, assent is readilv given by all 
oTtner! bondholders 


: ss . f oe " 
‘bee cae a ii., UL C— 


ist. That the entire indebtedness created under the re- 


hould be borne by the [!linois Midland Railway 


slants 
ak fe eek. 


Company, (formerly Peoria, Atlanta and Decatur R. R. Co.,) 
by virtue of the contract of purchase under which the P., A. 
& D. R. R. Co. became seized of the Paris & Decatur and 


Paris & Terre Haute R. R. properties, &c. 


2d. That consent, or acquiescence, of the parties affected 
must be established before the court will give precedence to 
the Keceiver’s indebtedness over compary mortgages and 


bonds. 


3d. That such power to give priority will only be exer- 
cised in extreme cases, when its exercise is necessary to the 


preservation of the fund. 


4th. That such priority is only extended to indebtedness 


incurred in providing for matters of paramount obligation» 


as faxes, or incurred in actual preservation of the properties. 


Counsel specially urge as to the indebtedness covered by 
schedules J], K, L, M and P, that the indebtedness there set 
forth zs not represented by certificates, and was accumulated 
by receivers for various sorts of expenses without any sanc- 
tion of the court; that it is illegal and unauthorized and was 
incurred in the teeth of the orders of the court appointing 
the several Receivers; that by the order of appointment the 


ééa 


Receivers were confined in payment of claims to “the mon- 
eys that shall come into the hands of said receiver from the 
operation of said railway.” Counsel quote from the order of 
appointment: ‘47/74, All amounts due from said railway 
“for or on account of the rental of rolling stock, and the 
“money belonging to said railway company, except as here- 
“tofore directed, shall be held by said Receiver wntil he 1s 
“ authorized to disburse the same under the order or decree of 
‘this court,” and argue that thereby the court gives express 
direction to the Receiver to expend no moneys of the com- 


pany, except those coming from operation of the railway, 


ee ee ee ‘ie See ‘et 
hee le foe. % eS ee ee ‘i, a ba ae cn 


until authorized to disburse the same under the order of 
this court 

We have not had the privilege of examining the brief and 
argument of counsel for Borg e? a/., on appeal, but having 
participated with them in the numerous oral and printed 
arguments on the hearings below, we think we have fairly 
anticipated the points they may present on present hearing. 
We have stated those that materially relate to the interest 
of our clients. 

Counsel may, as thev have below, urge the invalidity of 
the consolidation attempted to be effected by ordinary deeds 
of convevance. 

As to the invalidity, we agree with counsel, but deem 
that, as an issue, that question has virtually been eliminated 
from the case. 

In the pending litigation it is not a vital question in de- 
termining as to the equities of claimants represented by us. 
There was a defacto Illinois Midland Railway Company 
composed of the three constituent lines of road, and the 


blending of properties, franchises and servitudes. 


The court found it a “going concern” and so took 
charge of and undertook to maintain it as a “ going con- 
cera. 

sy its decree the court ordered George Dole, as Receiver, 
to “take possession of the personal, real and mixed proper- 
“ty of every kind belonging to, or in the possession of said 
“Illinois Midland Railway Company, including the proper- 
‘ty formerly owned and possessed by the Peoria, Atlanta 
‘and Decatur Railroad Company and:the Paris and Terre 
‘Haute Railroad Company.” “It is further ordered, ad- 

udged and decreed that said Receiver be and is hereby 
‘empowered and directed to carry on the business of said 


‘6 


railway companies and ‘‘to use and employ the property, 


‘franchises, rights of way, road bed, tracks, locomotives, 
“rolling stock, machinery, fixtures, and property of whatso- 
“ever kind or nature, and said receiver shall be, and hereby 
“is, invested with all the rights and franchises vested by 
“law in said railway company or companies in the execu- 
“tion of the duties and trusts aforesaid.” (Record, 7-8). 

George Dole was, by that order, appointed Receiver, not 
of the Illinois Midland Railway Company solely, but gever- 
ally, to take charge of the roads, properties, &c., of the three 
sectional companies, and to operate the same as he found 
them “until the respective rights of the parties in interest 
“can be fully ascertained and determined.” (Record 7). 

In order to do so he was “invested with all the rights and 
‘franchises vested by law in said railway company or com- 
“panies.” (Record, 8). 

The legal entity of the several companies is distinctly 
recognized, and the court, by the petition for a receiver, 
clearly advised of the separate organization of the compa- 
nies, the manner of consolidation, the existence of a distinct 
mortgage and series of bonds as to each company, as well 
as a consolidated mortgage. 

The fact of there being conflicting claimants and a confu- 
sion or confounding of properties, is the reason assigned for 
urging the appointment of a Receiver. 

It is self-evident that the court did not assume the charge 
and management of these roads and properties for, or in be- 
half of, or as the agent or representative of the Illinois Mid- 
land Railway Company, but in behalf of all “parties in inter- 
est,’ and until their rights could “be fully ascertained and 
determined.” 

The corpus of each company was already bonded to more 
than its value, besides, a blanket or consolidated mortgage 


had been spread over the properties by the Illinois Midland 
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Railway Company largely in excess of the sectional mort- 
gages. 
The Freidenberg crowd insist that the entire Receiver's 
indebtedness should be charged to the Peoria, Atlanta and 
| Decatur (now Midland) Company. In other words that the 
: : corpus of that company should be exhausted, without 
| regard to the holders of Peoria, Atlanta and Decatur and 
Midland bonds, and the fact that the properties of that 
company would not pay 50 cents on the dollar of Receiver's 
indebtedness. 


Counsel for Freidenberg, Borg ef a/. insist that the Re- 
ceiver is a mere agent of the Peoria, Atlanta and Decatur 
(now Midland) charged with its liabilities under the pur- 
chase of the other roads. 

The suggestion can hardly be seriously urged, and is refu- 
ted in the very theory of a receivership. 

A receiver is the “hand of the court,” an “indifferent per- 
son,” “an officer of the court exercising his functions in the 
“interest of neither plaintiff or defendant, but for the com- 
‘mon benefit of all parties in interest.” “The fund or 
‘property entrusted to his care is regarded as being 7” cus- 
“ todia legis, for the benefit of whoever may eventually es- 
“tablish title thereto.” : 

Booth vs. Clark, 17 How., 322. 
Fosdick vs. Schall, 99 = @ 235. 
Baker vs. Backus, 32 Ulinois, 79. 
High on Recetvers, p. 2 
Coates vs. Cunningham, 8o Ill., 467. 
The cases supporting this theory are numerous. 
Further, the theory of this case in its inception and vari- 
ous stages negatives the proposition of the receivership be- 
ing but a continuance of the P., A. and D. administration. 


A receiver is asked as to all the properties by complainants 


7- 
holding claims against, and stocks and bonds of, the several 
sectional companies as well as consolidated company, and 
by reason of the confusion of liabilities, properties and titles 
growing out of the amalgamation. 


Subsequently bills were filed to foreclose the Illinois Mid- 
land mortgage and the several sectional mortgages, in each 
of which a receiver was asked. 

Abe Freidenberg filed a separate bill to foreclose the 
P. and D. mortgage, asking for a receiver for the P. and D.- 
company and properties. 

By an order of court all these cases were consolidated 
into one cause and the receivership continued and recog- 
nized by all parties as a receivership having custody of the 
properties of all companies and representing the various con- 


tending interests. 


Freidenberg merges his interests with the rest and dis- 
tinctly recognizes the receivership. (Order R., 846). 

The properties of all the companies are thus submitted by 
the various parties in interest to the jurisdiction and recei- 
vership having its incipiency in the: original petition and 
order of the 11th Sept., 1875. 

As to the second point urged, viz.: That consent or acqut- 
escence of the parties affected must be established before the 
court will give precedence to the recetver's indebtedness over 
company mortgages and bonds, it may well be replied, that if 
consent or acquiescence is necessary, then the court is but 
the plaything of the whim of each bondholder, and the court 
would have to gain the consent of each bondholder to every 
act done and every dollar of indebtedness incurred. One 
bondholder may consent and another refuse; consent may 
be given to one act and refused to another. The holder of 
one bond, if .the gentlemen be correct, could make himself 


an objective point and urge his objection as to his particu- 


lar bond, why priority should not be given to his prejudice, 
though given as to all others. This would necessitate bring- 
ing every holder of a bond or claim into court, and necessi- 
tate the court’s having a personal interview with each party 
in interest and gaining consent to each day's acts. This is 


the reductto ad absurdum of the consent theory. 


The several companies and trustees in the several mort- 
gages have been in court since an early day in the litigation. 

The Union Trust Company was, on its own application, 
made defendant Sept. 4th, 1877, and on its motion the 
cause was transferred to the Federal Court, April 6, 1878. 
Abe Freidenberg, Borg e¢ a/. were thus early represented 
ir trustees 

The most these gentleman can claim is, that parties in in- 
terest should have notice as to liabilities created, at the 
time created, and that might prejudice their rights, or the 
opportunity of reviewing the same. While the court in 
this particular was most direlict, yet under the administra- 
tion of his honor, Judge Harlan, every facility was extended 
for a most searching review of every act done and every 
dollar of indebtedness incurred, and to the righting the 


many wrongs committed. 


very order entered and every act done was thus reviewed 
and counsel granted as full a hearing as if originally noti- 
fed. Asa result large amounts of equipment that had been 
purloined by the Waring Bros were recovered, and near one 
million of traudulent indebtedness created by them through 
their agents, who had been imposed on the court as re- 
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ceivers, cancelled by the decree of Judge Harlan 
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allowed has been inspected, and allowed only after the most 
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We agree with counsel that so far as the Waring Bros. are 
concerned they ought to have been sent out of court with- 
out a single claim being allowed in their favor as preferred, 
as a rebuke to their fraudulent practices and gross imposi- 
tion on the court. For them and their receivers and admin- 
istration we have naught but words of condemnation, and 
can but wish that the rules that protect our clients in the 
premises might find their proof in the exception made in 
the case of the Warings. 


The reasoning of counsel for Freidenberg, Borg et al., 
applies with force as to the great majority of claims held by 
the Warings, and we can safely conceed the 3d and 4th 


propositions of counsel, viz: 


“3d. That such power to give priority will only be exer- 
“cised in extreme cases, where its exercise is necessary to 
“the preservation of the fund.” 


“4th. That such priority is only extended to indebted- 
“ness incurred in providing for matters of paramount obli- 
“ gation, as faxes, or incurred in actual preservation of the 


. properties.” 


The term, “ preservation of the properties,” is not, however, 
used by the courts in the abstract, or in a narrow sense, 
but has reference to the railway as “a going concern " ; and 
the court must preserve its franchises and observe its servi- 
tudes. The Illinois Midland Railway, embracing the three 
lines of road, was valuable not on account of its track and 
equipment alone, but because of its franchises. The “ pro- 
perties,” as used by counsel, are but fertinent to the fran- 
chises, and the two are inseparable and dependent the one 
on the other. Neither is the Illinois Midland Railway a 
distinct, independent organization, but a part of a great sys- 
tem of railways: valuable because of its connections and 


shipping facilities over other lines, Its servitudes are not 


LO 


personal, but relate to the public at large and to kindred 
railways that may wish to avail themselves of its facilities. 
As individuals are born members of society, with duties to 
perform and responsibilities that can not be avoided: sub- 
jects of the laws that govern the community—so railroad com- 
panies are but component factors in the great net-work of 
the mechanical or material world: the creations of society 


—created to subserve its ends and material welfare. 


When the court took charge of the Illinois Midland Rail- 
way, it found it operating the three lines of road as one, 
with traffic arrangements with other roads and shipping 
facilities that had required years to establish. Its business 
extended to all parts of the United States. <A glance at 
Schedule L will evidence its dealings and extended relations 
with other railroad companies. The property was valuable 
because of these relations and facilities, and it devolved on 
the court to maintain the same This was a duty to the 
public as well as to Freidenberg, and all others interested 


in the properties. 


Hence the court invested its receiver “wzeth all the rights 
‘and franchises vested by law in sald railway company or 
‘* compantes, and empowered and directed him “ fo carry on 


‘the business of said railway compantes.”’ 


In order that the receiver might be unembarrassed in his 


yperations, the court orders— 


‘Said receiver shall have authority to employ all neces- 
‘sary and proper agents, attorneys, officers and laborers, 
‘and to fx and alter the compensation of said agents, attor- 
‘nevs and laborers, subject to the revision of this court.” 

‘Said receiver shall also have authority, subject to the 
‘revision of this court, to make repairs and necessary addi- 
‘‘ ditions to said railway, or railroads and property, as may 


‘be essential to the interests and safety of the same, and 
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“proper in his judgment for carrying on said business; also 
“to make all contracts that may be necessary in carrying on 
“the business of said company or companies, subject to 
“like supervision of this court.” (Record, 8). 


The intent of the court is apparent from its own order— 


“It is ordered, adjudged and decreed, that out of moneys 
“that shall come into the hands of said receiver from the 
“ operation of said railway he shall,— 


“First, Pay all current expenses incident to the creation 
“or administration of this trust, and to the operating of said 
“ railway or railroads. | 


“Second, Pay all sums due or to become due connecting 
“or intersecting lines of road arising from the interchange of 
“business, and for track services of other railroads used by 
“said Illinois Midland Railway Company in the operation 
“of its lines, and all amounts now legally due from said rail- 
“ way company or companies for taxes.” (Record, 8-9.) 

The right of “veviston” has been exercised and all trans- 
actions under said order carefully scrutinized by counsel 
and court and obnoxious claims largely weeded out. 


Schedules J, K, L, M and P, with the exception of claims 
in favor of L. Genis and the Waring Bros. on “loan account,’ 
&c., present an indebtedness that naturally grows out of the 
operation of the roads and directly contemplated by the 


above order. 


Neither was it necessary that “certificates” should issue 
for said indebtedness, nor was the indebtedness incurred 
“without any sanction of the court” or “in the teeth of the 
orders of the court,” as urged by counsel. 

The court, through its receiver, employed the men whose 
claims appear in Schedules J and K. They are, as it were, 
the attache of the court; and the court has only been too 


direlict in seeing to the prompt payment of these claims. 
The court, through its receiver, dealt with the many rail- 
roads whose claims appear in Schedule L, and incidental to 
its operating the railway were incurred liabilities for sup- 
plies, overcharges, rents, rebates, damages, Xc., &c., covered 
by Schedules M and P. Counsel do not question that these 
claims are just and correct in amount, and that the receiver- 
ship is liable therefor; but urge that by the order of ap- 
pointment we must look solely to “the moneys that shall 
“come into the hauds of said receiver from the operation of 


said ratlway.” 


The absence of such a fund is a painful reality, and coun- 
sel thrust their handful of bonds into the face of the court 
and proclaim, with vehemence, that the court, by its pri- 
mary order of appointment, has shackled itself and forever 
placed it beyond its power to make further provision ior 


payment of these claims. 


From the rosy-hued representations of the petitioners ask- 
ing for the receiver, the court was assured that there were 
‘ample assets ” to “ pay all indebtedness.” From the won- 
derful assurance made in the petition, the court presumed 
that it was but a temporary arrangement, and that the re- 


ceivers would more than liquidate all operating expenses. 


To plead an interlocutory order as an estoppel on the 
court has, as its sole virtue, xove/ty, and need not be further 


discussed. 


The claims which we represent are directly incident to 
the preservation of the enterprise as a going concern, and to 
maintaining its franchises and value as a factor in the com- 
mercial world. In tucurring such liabilities, the court was 
subserving the interests and protecting the securities of the 
bondholders. The fact that they were not paid as incurred, 


out of the moneys of the receivership, is the misfortune of 
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the claimants, primarily; and, -secondarily, of the bond- 
holders. 


With the exception of the pay-rolls of Receiver Dole and 
a few minor claims, the indebtedness in Schedules J, K, L, 
M and P, was created after the bondholders were represent- 


ed in court. 


The faith of the court is pledged to the payment of these 
claims, and the only source to which we can look is the 
Corpus. 

After a most protracted and searching investigation of the 
law and facts, his honor, Judge Harlan, has awarded to these 
claims, including the “six months claims,” (Schedule H), a 
l'en on the corpus, having priority over the lien of the sev- 
eral mortgages, 

The decree is eminently equitable and in consonance with 
the decisions. 

“ A railroad already in operation must be kept in opera- 
“tion, so that it may be sold as a going concern, else the 
“property itself would seriously deteriorate in value, and 
“its business would be lost.” ‘“ The nature of the property 
“being such that to prevent serious injury and depreciation 
“in value, the road must be continued in operation and sold 
“as a going concern, the court may, perhaps, under some 
‘circumstances, authorize expenditures for rolling stock, 
‘and for other things essential to the operation of the road ; 
“and, if the income of the road is insufficient for such pur- 
‘pose, may provide the requisite means by creating charges 
“upon the property. 

Meyer vs. Johnston, §3 Ala., 237, 346 
and cases cited. 

Duty of the court to keep road in repair; and “it may be 
“the duty of the court to provide the means of making such 


“repairs by a pledge of the property. The power of the 


l4 


ss 


court to act in such case does not depend upon the stat- 


‘ute, but upon the general equity jurisdiction of the court.” 
Hoover vs. Montclair and Greenwood 
Lake R’y Co., 29 N. J. Eq., 4. 

“To preserve the road as a whole, and to prevent loss or 
‘depreciation, it may be necessary to rebuild, or even to 
“build anew, in considerable po:'ions of it.” 

Jones on R. R. Securities, sec. 535, citing 
Kennedy vs. St. Paul and Pactfic R. Rk: 
Co., 2 Dill., 448. 

Receiver authorized to put road in repair and to complete 
any incomplete portions, to procure rolling stock, &c. Ke- 
ceiver authorized to borrow money necessary, and payment 
of same made a first lien on the property. 

Stanton ws. Ala. and Chat. R. R. Co.. 
2 Woods, 500. 

In Jenne ry vs. MeCart vr, O4 U. a 7 34, the action of the 
court below in creating a debt of $500,000 for the purpose 
of completing a canal, and making the same a prior lien on 
the properties over mortgages, affirmed. Held—‘“It would 
‘be superfluous to spend much time in considering the 


‘nower of the court to confer the authority upon its receiver 
| \ 


- 
” 


that it attempted to confer. Asa court of equity, having 


= 


‘the mortgaged property in charge, it was its plain duty to 
‘preserve it, not only for the benefit of the lien creditors, 

but also for the benefit of the company whose possession 
‘the court had displaced.” (p. 738) 

In the lermont and Canada R'd Co. ss. The Vermont Cent. 
Kd Co., cited in 14 Am. R’y Rep., 497, 546, 552, Justice 
Barrett, in speaking of the duties of a receiver, says: ‘This 
‘would involve the condition of the track, the depot accom. 
‘modations, the equipment for service, the force of help to 
‘‘be employed, and the relation to and connection with other 


“roads, as affecting the business and earnings of the road 
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“in hand. While the current use of the property looked 
“especially to the realizing of net income, the property itself 
“has not, for that reason, to be subjected to deterioration 
“and waste; but it should be kept in proper condition, not 
“only for doing the current business during the receivership, 
“but continuing to do it, without the necessity for special 
“and extraordinary outlay on passing back to the posses- 
“sion and use of the owners.” 
‘When it is necessary for the receiver to raise money for 
“the purpose of repairing or operating a railroad, the court 
‘“‘may authorize him to issue negotiable certificates of in- 
“debtedness, which shall constitute a first lien upon the 
“property or the proceeds of it, and shall be redeemable 
‘within a limited time, or when the property is sold by the 
“court. * * * Such certificates are not debts of the 
‘company, but of the receivers, backed by the piedged faith 
“of the court that the property on which they are made a 
“charge is in the possession of the court, and that it will 
“ provide for the payment of such certificates before the 
“ property, or the proceeds of it shall pass out of its control.” 
Citing Meyer vs. Johnston and Moover vs. 
Montclair and G. L. Ry Co., supra. 


In Meyer vs. Johnston the receiver was appointed upon 
the application of a junior mortgagee, and the court, in op- 
position to the will of prior lien holders, authorized the rais- 
ing of money for repairing and operating the reac by loans 
upon the credit of the entire property, making them a lien 
upon it in preference to the senior mortgages. 

Manning, J., in that case, based the right to create such 
prior liens in favor of receivers indebtedness, not alone upon 
the duty of the court to preserve the property in its custody, 
but upon the public nature of the enterprise and “the in- 


“convenience and loss which this would inflict on the pop- 


‘ulation of large districts,” in case the property were not 
maintained. 

While zx re., U. S. Rolling Stock Co., §5 How., (N. Y.), Pr. 
286, the court held that the extent of the power to create 
indebtedness by the receiver ‘is measured by the absolute 
‘necessity of the expenditure for the protection of the pro- 
‘perty of which the court has taken charge,” and that 
‘when the limit of such actual necessity is passed, the con- 
‘sent, express or implied, of those whose rights of property 
‘will be affected, must be had Yet the court held that 
‘the court has power, while in possession of property, to 
‘protect from loss and destruct ind to preserve it in 
‘the condition in which it was reveived, and for this pur- 

‘pose it may authorize the expenditure /rom the property 
‘itself of whatever is absoiutely necessary for its preserva- 
“tion; and may do this as against any and all parties inter 
s,  * This expenditure is a matter of duty with 
“the court and not a matter of discretion. 
We would also refer to— 
Dow vs. Memphis and L. R. R. Co., 20 
> Fed , R. 260 
kits vs. B. H. and E. R. R., 107 Mass, t- 
Farmers L. and T. Co. vs. Cent. R. R 
Co., § McCrary, 421. 
Addison et al. vs. Lewts f al, 75 Vir- 


ginia, 7OI 


In 29 N. J. Eq., Rep. p.4: Held—‘“ The court will au- 
“thorize the receiver of a railroad company to make all 
‘necessary repairs, and if necessary will chaige the expense 
‘as a first lien on the property prior to existing mortgages 
‘‘ thereon,” citing authorities 

In this case the bondholders resisted the petition of the 
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receiver tor leave to issue the certificates 


li— 


This question is no longer in a formative state, but one 
with which this honorable court is familiar. 


In Cowdrey et al. vs. G. H. and H. Rd Co. et al.,93 U.S., 
352, the court allowed for expenditures in the “preservation 
and use” of the pruperty, also certain claims for goods lost 
in transportaion and damage done to property whilst the 


road was under the management of the receiver. 


In Wallace vs. Loomis, 97 U.S., 146, in the order of ap- 
pointment, the court authorized the receivers to put the 
road in repair, and to complete any uncompleted portions 
thereof, and to procure rolling stock, and to manage and 
operate the road to the best advantage, so as to prevent the 
property from further deteriorating, and authorized the re- 
ceivers for that purpose to raise money by loan, if necessary, 
upon certificates to be issued by them, which should be a 
first lien on the property. In the order of sale the court 


directed payment to be mace out of the proceeds,— 

First, The trust and legal expenses. 

Second, “The taxes and other liens prior in /aw to the 
“first mortgage, zvc/uding the liabilities incurred as afore- 
‘said by the receivers, and such receivers’ certificates or 
‘other indebtedness as might thereafter be sanctioned or 
‘ordered to be paid by the court,” &c. 

Wallace in this case occupied the same position as an ob- 
jector to Freidenberg, Borg e¢ a/., holders of sectional bonds, 


and did not come into the case until late in the litigation. 


The court held that “The power of a court of equity to. 
‘appoint managing receivers of such property as a railroad, 
“when taken under its charge as a trust fund for the payment 
“of incumbrances, and to authorize such receivers to raise 
“money necessary tor the preservation and management of 


“the property, and make the same chargeable as a lien 


“thereon for its repayment, can not, at this day, be serious- 
‘ly disputed. 

Wallace complained that the order was made without due 
notice to the second mortgage bondholders, of whom he was 
one. The court held that “the bondholders were represent- 
ed by their trustees, and must be regarded as bound by 
their acts." 

The same principles are reaffirmed in J/tltenderger vs. 
Logansport R’y Co., 106 U.S., 286, 309, and lWallace as. 
Loomis, cited as decisive. 

In Miltenberger vs. Logansport R'y Co., the court affirmed 
the decree, giving priority over Mortgages to claims for 
rolling stock, amounts due connecting lines on ticket and 
freight accounts and balances, and for materials and repairs 
which had accrued prior to the Appointment of a receiver. 
Held—‘‘Many circumstances may exist which may make it 
‘necessary and indispensable to the business of the road 
‘and the preservation of the property, for the receiver to 


‘nay preexisting debts of certain classes out of the earnings 


, 


‘of the property, under the order of the court, with a pri- 


The duty of a receiver to maintain the road as a going 

concern and in repair is clearly set forth in Marton vs. Bar- 
ur, 104 U.S., 134-136. 

[here is nothing in Fosdick vs. Shall, or Hutdekoper vs. 
Locomotive Works, 99 U.S., 260, or in Boneham vs. Bowen. 
111 U. S., 776, inconsistent with our position. 

Counsel for Borg et al. urge their views on the theory 
that railroads are incorporated for private gain. The posi- 
tion is erroneous and inconsistent with the theory of the 


Cases ¢ ited supra 


In Barton vs. Barbour supra, held—“The cessation of bus- 


‘‘iness for a day would be a public injury. A railroad is 


1 


“authorized to be constructed more for the public good to 
“ be subserved than for private gain. As a highway for pub- 


“lic transportation it is a matter of public concern, and its 


~ 
- 


construction and management belong primarily to the com- 


o 
- 


monwealth, and are put into private hands to subserve the 


- 


‘public convenience and economy. But the public retain 
rights of vast consequence in the road and its appendages, 
with which neither the company nor any creditor or mort- 
gagee can interfere. TZhey take their rights subject to the 
“rights of the public, and must be content to enjoy them in 
“ subordination thereto. I\t is, therefore, a matter of public 


“right by which the courts, when they take possession of 


o 
- 


the property, authorize the receiver, or other officer in 


- 


‘whose charge it is placed, to carry on in the usual way 


“those active operations for which it was designed and con- 


- 


‘structed, so that the public may not suffer detriment by 
“the non-user of the franchises.” 

Back Claims. 
In the decree appealed from the court allowed numerous 


claims, accruing during the six months immediately pre- 


ceding the appointment of a receiver in this cause. Said 
claims are set forth in Schedule H, Commissioner Branson's 
report, R. 682). 

The court, however, limited the allowance to labor claims. 

In this, we think, the court erred. 

In the original order of appointment (Record g) the court, 
in assuming jurisdiction of the property, directed the re- 
ceiver to 

“Second. Pay all sums due or to become due connect- 
“ing or intersecting, lines of railroad, arising from the inter- 
‘change of busiaess, and for track service of other railroads 


“used by said Illinois Midland Railway Company in the 


2) 


“operation of its lines, and all amounts now legally due 


“from said railway company or companies for taxes. 


“Third. Pay all amounts due to operators and employes 
“and attorneys and agents of said company or companies, 
“for any service rendered said company or companies since 
‘the 11th day of March, A. D. 1875. 

“Fourth. Pay all amounts due for supplies purchased 
‘‘and used in operating said railway, or railroads by said 
‘company or companies, for supplies furnished to laborers 
“and credited against their labor, since the 1ith day of 
‘*March, A. D. 1875." 

Proofs on numerous claims for supplies, materials, con- 
struction, &c., &c., accruing after March 11th, 1875, were 
filed with Commissioner Branson, but he declined to report 
the same, either for allowance of refusal, only recognizing 
claims strictly tor labor. Exceptions were taken. 

The inequitable character of the Commissioner’s action is 
apparent, and the disallowance of claims for supplies, &c , 
in direct violation of the order appointing the receiver, and 
the decisions in various cases cited above. 

As most pointedly sustaining our position, we would con- 
tent ourselves with referring to the admirable decision of 
Drummond, Justice, in Zurner vs. 1, B. & W. Ry Co., 8 
Bissell, 315: 

Held—“A very simple way to dispose of the question is 
“to take the railway at the time it came into the possession 
“ of the court, pay for all work done and supplies furnished 
“thereafter and to refuse to pay any debts so incurred be- 
“fore.” ‘ But,” said the court, ‘‘that seemed impracticable. 
“= *  * A ratlway is a matter of public eoncern. 

‘The public as well as private interests require its continued 
“operation. To refuse to pay anything whatever for past 


“services or supplies or materials has never, it is believed, 
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“been attempted by any court, or even demanded by any 
“mortgagee. * * What should be included within the 
‘claims to be paid has also been the subject of considera- 
“tion, and the practice has been to allow all to be paid that 
‘could be fairly regarded as a part of the actual operating 
‘‘expenses of the road, whether for labor or supplies in the 
“various forms. It being conceded that some claims for 
“past services should be paid, the next point to be deter- 
“mined was, what limitation, if any, as to time should be 
‘placed upon such payment. * * It wasin view of this 
“and similar considerations growing out of the absolute ne- 
“cessity of fixing some reasonable time within which such 
“claims should be allowed, that the court adopted, as by 
“analogy, the rule of the statute of Illinois in relation to 
“liens on railroads for work done and supplies and materials 
“furnished ° 

The right to assert ‘back claims’ as against the corpus is 
maintained in Z7urner vs. /.. B. and W., and various cases 
cited above. They are ranked with claims of like class un- 
der the receivership. 

We urge that claimants holding claims other than for 
labor, growing out of the construction and operation of the 
road, and accruing subsequent to the tith March, A. D. 


1875, be allowed to prove the same. 


Claims of Waring Brothers. 
By their appeal the Waring Bros. seek to establish priori- 
ty of lien in favor of a large number of claims held by them. 
We agree with counsel for the Waring Bros. in urging 
payment of right-of-way claims. The companies and recei- 
vers have operated the several lines of road for many years 
with much of the right of way unpaid ‘for. Proofs were 
made, under the order of the court, and the claims set forth 


in Schedule I. Vol. II. (R. 682). 


But by his decision, his honor, Judge Harlan, relegated 


~ 
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claimants to suits “against the company alleged to be liab 


urchaser or purchasers at such 


“thereon, or against the }{ 


" Sales 

We deem it but just that the owners of the right of way 
should be decreed a prior lien over the mortgages, and that 
4} . : s ! | - > t : . : os r ] 
they be paid out of the proceeds o sale of the road; also, 
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that the adjustment of all rights of way is necessary, to vest 


purchasers with a good title to the entire line of road 
Imperfect titles and prospect litigation’ will certainiy 
pre Ssaleabie vaiue of th ropertie 
As to the promiscuous claims noted by the Warings in 
. . - * ‘ | * * “ 
icir appeal, we enter our protest Neither do we concede 


fn yf their claims tor right of way: but merelys 
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imation, necessitates a Driel review, 
tember, 1875, the original petition for a 
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hied in the Circuit court of Edgar county, Illi- 


nois, and on the 16th October, 1875, an amended petition 
was filed, making new parties, among others the Waring 


Bros.. as petitioners in both petitions the court was ad- 


\ that there were ampie assets “ to pay all indebtedness 
ind leave a surplus sufficient to run said road for the ben 

‘ . i. . a 1 J , ss ’ a 4 . . 
eht of the stockholders that the Illinois Midland Rail- 
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“under the present management or under the control of a 
“majority of the stockholders, bondholders and creditors of 


‘ 


‘said railroad, or a recetver appointed in their interest.”’ 


4» 
te (Vol. I., R. 20). 


The Waring Bros. and Hervey were the “orators” who 


made these representations, and were parties to the pending 
negotiations. The stock and bonded interests of the Waring 
Bros. and Hervey are set forth in the amended bill. 


The court was assured the relief asked was but for a brief 
period, and only until there should be a marshalling of assets 
and habilities and completion of the pending negotiations. 

The court in its kindness appointed Geo. Dole as receiver 
in the interest of the petitioners and assumed the manage- 


ment of these °‘ ample assets. 


Louis Genis was sent to this country as the representative 
of the Waring Bros., and while Dole was nominally the 
receiver, L. Genis in fact was the moving and controlling 


+ y 
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spirit throughout Dole’s administration. 

Chat the Waring Bros. might the more completely con- 
¢ - trol the receivership, George Dole resigned, and on Aug 
jist, 1876, Richard J. Rees was appointed receiver. Rees 
el . was, during his entire administration, the salaried agent of 
the Warings, receiving from them a large annual salary in 
addition to his compensation as receiver. 

At the instance of Genis and the Warings, Rees, who had 
4» failed to carry out all their demands, resigned (vol. ti R., 357) 

| and L. Genis was appointed receiver on the 1oth Dec. 1878, 
4 and continued to act as receiver until in April, 1882. 
> During Genis’ administration he was receiving an annual 


salary trom the Warings of $15,000, crediting them with his 


Thus, from the tith Sept., 1875, until Apnil, 1882, the 


Warings had absolute control of the receivership. During 
" Re PM I SS is 8 
os + » ‘ - di a > sy Te 


the administration of Receiver Dole the Warings, through 
ihe manipulation of Genis, stripped the roads of their entire 
equipment and ofhce furniture, subsequently selling the 


same To 1) je at enormous values and receiving certihncates 


Other large sales of equipment were from time to time 
made by the Warings to receivers Dole, Rees and Genis, 


> 
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and certincates issued 


report of Special Commissioner Branson, 
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As shown by t 


1 18th April, 1883, there remained outstanding liabilities 
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created durin the administration of receivers Dole. Rees 
and Genis, in aggregate of principal, $1,307,941.49 (Vol. 
| i> 
il ix 145 


The accumulated interest would swell the aggregate to 
near $2,000,000. The great majority olf these claims were 


heid by the Waring Bi 
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panies The nature of these negotiations appears trom 


then existing contracts: exhibits A, B, C and D, Record 


Vol. 1. 1000-1022. 


The results of the negotiations will appear by referring to 
exhibits G and H, Record Vol. I., 1037-1047: exhibit F. 
/d., 1172; testimony of Hervey, /d@., 1201-1218; exhibits A 


and B, /d., 1207-12723. 
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it will thus appear that these negotiations were consum- 
<. mated, and by May, 1877, the Waring Bros. had purchased 
and were possessed of all but aminimum of the consolidated 
*» and sectional capital stock and all the Midland consolidated 
. bonds, save equivalent of unexchanged Paris and Decatur 
bonds. As these negotiations were pending at the time the 
receiver was appointed, the proceeds of such negotiations 
should have passed to the credit of the receiver, but we have 
v | yet to learn of the exchequer of the company or receiver 
being enriched a dollar thereby. Yet these are the very 
“J funds the Warings assured the court were awaiting the 
court as an ample fund to liquidate all existing liabilities. 
ww Thus we find that under the manipulations of the Warings 
all these ample assets have been appropriated to their own 


use, the entire original equipment of the roads purloined by 
them and then sold to the receiver, an indebtedness creat- 
ed under the several receivers aggregating near $2,000,000, 


mostly held by the Warings, and not a dollar of the old com- 


panv liabilities paid 


& 


To climax the brilliancy of this modern financier, Genis, 


7 


¢ it became necessary that Genis, the “attorney in fact, 
should become receiver, Thus, as receiver he became debt 
or to himself as “ attorney in fact,” and the court custodian 
of all these properties which, as “attorney in fact,” he had 
sold to the court, Even during his own administration he 


’ 


as “ attorney in fact’ sold to himself as “ receiver” two hun- 

a dred more box cars, in the face of the fact that the receivers 
were in default continuously on all former purchases 

L By the terms of all these contracts of sale the titie to the 
equipmen!l sold remained tin the Warings, with provision for 

' default and recovery, with extravagant rentals during use, 
and allowance for depreciation. Genis allowed this default 
to continue, and on January 29th, 1881!,a petition was pre- 


sented by the Warings asking the surrender of all the equip- 
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ment sold previous to the sale ol the 200 cars to Genis, and 
an accounting as to rents, damages, WXc. Result: By the 
order of court Receiver Genis was ordered to surrender, and 
on an accounting being had it was found that the rentals 
and damages about equaled the outstanding certificates with 
their accrwed interest, so that the Warings recovered all the 
equipment sold and retained the certificates which repre- 


sented the original purchase price. 


These marvelous proceedings appear in Record Vol. I, 
126-4608, 488-513. The sole parties thereto are the Warings 


and Genis, their agent. 


\ thorough investigation of these matters was had below, 
ind under the several decrees of his honor, Judge Harlan, 
all the original equipment owned by the companies prior to 
the receivership, so far as identified, was recovered from the 
Warings and the receiver's certificates, representing the 
same and the rentals the:eof, cancelled; and so apparent 
was the iniquity of the Warings in their many transactions, 
that on the final decree they were given priority over bonds 


is to less than $100,000 of their holdings. 


We had hoped that the decree below would be the /fxa/. 
of these years of investigation and contention, but the Wa- 
rings have thrust their claims upon your Honors and we 
deem it our duty to at least touch upon a few of the ele- 
ments that must have had a controlling influence upon his 
honor, Judge Harlan. We would gladly refrain from im- 
posing upon the court an investigotion of matters other 
than the immediate claims as to which the Warings have 
appealed; but these are but incidental to a deliberate pur- 
pose to despoil and deceive the court that has characterized 


the entire administration of the Warings. 


To the allowance of these claims as preferred liens, the 


restrictions ‘established by the authorities heretofore cited 
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are applicable. In no way were these liabilities pertinent 
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to the preservation or maintainance of the properties. The 
claims involved in the appeal are enumerated in Record 
Vol. II, p. 836. 

Those involved in the first assignment of error are mostly 
“loan account.” 

A history of this “loan account” will be found in Record 
Vol. Il, 229-234, 450, 489 and 462, and stamps the entire 
transaction as foreign to the province of a receivership. 


Involved in third assignment of error, R. Vol. II, 836, are 


Schedules U and W, and $21,099 43 due Warings for extra- 


ordinary depreciation of rolling stock. 


Schedules U and W, R. Vol. II, 707, 708 and 710, cover 
“Rents due Waring Bros. for use of rolling stock,’ showing 


balance due $325,354.35. 


These rentals are but incidental to the various sales of 
equipment by the Warings to the several receivers, and to 
discuss the rentals would involve a review of a large part of 
the record in this cause. 


It will appear from the record that all the equipment re- 
ceived from the Warings was surrendered, and was at no 
time needed in the operation of the road. So far as we are 
advised the present receiver has not a “wheel” of it on the 
line, and early in his administration surrendered the entire 
equipment owned by the Warings 

The investigation below covered all these transactions 
and the necessity for the purchases, and so convinced was 
the chancellor of the imposition practiced upon the court 
that the Warings were refused priority as to all claims grow- 
ing out ol the same 

To again discuss these questions in detail would indeed 


be wearisome on counsel and court. and we submit to the 


conclusions of the court from even a casual review of the 


record. ' 


Already do the claims given priority aggregate near the 
saleable value of the properties 

To the mismanagement and fraudulent connivance of the 
Warings and their receivers do we attribute our misfortunes. 
By their own sworn statement the court was assured of an 
early discharge of all liabilities and the withdrawal of the 
properties from the court. 

[he court has been grossly deceived and should not hesi- 
tate to repudiate these false claims. 

In all these transactions relating to equipment the sole 
arties were the Warings and their receiver. Notice was at 
no time given to other parties in interest, or to Opposing 
counse [he court was lead to believe that general con- 
sent was given by the real parties in interest, and the orders 
were merely consent orders, non-judicial and e+ gratia. 
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Neither Nave we been PUlLLy of non-action o1 lace fy y Dut 
at an early day, in October, 1875, urged upon the Edgar 
court our claims, and have since continuously and vigorous- 
5" protested against the management of the receivers and 


the issuance of receivers certinNcate:s 


rc ) . . , oy) 7A 
i See Petition of Judgment Creditors, Record Vol. I, 175, 
— i 1») i . " S — 
175; Fetition, /d. 221-230; Petition for Injunction, /7 1048: 
P af } ‘ *. “wy ; — , a ~ 
Petitions to be made parties at sept. Term, 18 {, 44. 1050- 


1053; Order iv re last petitions, /d. 208; also various cross- 
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Every effort by the creditors to be made parties to the 
case at Edgar was most vigorously opposed by the Warings, 
their agents and counsel, and the court, wholly disregarding 
their rights, disallowed the prayer of petitioners. 


The equities that create exceptions to the general rules 
governing in such cases can not be urged in favor of the 


Warings. 


They are not innocent dealers in the securities of the re- 
ceivership, but through their agents, Rees and Genis, against 
the protest of creditors and counsel, persisted in creating 


these fraudulent liabilities. 


Their anxiety to ‘snow under” the properties is mani- 
fested by their course in reference to the issues of certifi- 
cates Nos. 9 and 10, of Sept. 1877. The court having re- 
fused to grant the order as presented by the solicitors for 
Warings, they employed the attorney for Receiver Rees to 
procure the issue, and paid him $400 for his services. (Rees 
Dep., Record Vol. II, 355-356). 


As shown by the contracts with Hervey referred to supra, 
the consolidation was effected at the instance of the Warings, 
who availed themselves of its provisions so far as their hold- 
ings were concerned. The receivership was created in their 
interest so as to avail them in their negotiations and thus 
hasten the discharge of all claims. Having possessed them- 
selves of all stocks and securities they deliberately seek to 
wreck the properties and by means of fictitious certificates, 
loans and receiver's claims, etc., “freeze out” all other bond- 


holders and creditors. 


The keen scrutiny of the chancellor having final charge of 
the litigation below readily discerned their plans and re- 


buked the fraud that had been perpetrated on the court, and 
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HISTORY OF 'THE BONDS OF THE ORIGINAL ROADS, AND OF 


I I I is sl ie eee iia 

OF THE ORIGIN OF THIS LITIGATION, AND OF THE RE- 
CEIVERSHIP. ‘THE RECEIVER NOT APPOINTED IN A 
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Stipulation to submit these causes under the 
20th rule of the Supreme Court. 


Kaxtract from the Record, Volume 2, Page 833 


FIXING AMOUNT OF SUPERSEDEAS Bonp, JULY 2], 


SSD 


UNITED STATES CIRCUIT COURT, 


SOUTHERN District or ILLINOIS. 


RoBERT G. HERVEY eT AL 
VS. 


THE ILuINori MIDLAND Ratt. 
WAY COMPANY. 


JAMES EF. SECOR 
Vs 


THe IuLroi MIDLAND Ratt. 
WAY COMPANY and other con 


solidated causes, 


Come now the parties by their respective coun- 
a, ** * and the parties by their counsel agree 
and stipulate that such appeal as has been or may be 
allowed in this cause, shall be submitted under the 


2 ith rule of the Supreme Court. 


STATEMENT. 


Or THe Roaps CompcGsiNG THE *S ILLINOIS MID 


LAND RAILWAY 


The Paris and Decal fy. fe 
~ Peoria, AHanta and Decatur R. R 
4 Paris and Terre llaute i? ie 


The Parts and Decatur Railroad Company was 
incorporated in 1861,-was built in 1871-2, and runs 
from Paris to Decatur. It enters its own depot 
and grounds at Decatur by passing over about two 
miles of the track of the Illinois Central. 

ln IST7T1 it executed a trust deed to Adams & 
Orvis, trustees, to secure an issue of bonds. The 
obscurity of the trustees obstructed negotiation 
of the bonds. and they were destroyed; but the 
trust deed remains upon record not released. On 
July 1, i872, however, the company issued 2,400 
bonds of S500 each, and secured them by a deed in 
trust, to the Union Trust Company, a corporation 
of New York, as trustee, and the trust deed was 
duly recorded, 

The Prorta, ATLANTA AND Decatur Railroad 
Company Was incorporated in 1869, with power to 
construct and operate a railroad commencing at 
Peoria and running to Decatur. All of it that 
was ever consiructed was built in IS73-4, and runs 
from a point on the Lilinois Central Railroad called 
Maroa, thirteen miles north of Decatur, to a point 
on the Wabash road five miles east of Peoria. It 
never touched either of its terminal points. It 
owns no depot grounds or terminal facilities either 
at Peoria or Decatur. It enters Decatur over thir 
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teen miles of the Illinois Central road, and enters 
Peoria over five miles of the Wabash line. 

On April 25, 1872, this company issued 1,300 
bonds of $1,000 each, and tosecure them, executed 
a trust deed to James H. Secor as trustee, and the 
trust deed was duly recorded. 

The Paris AND TeRRE Haute Railroad Company. 
was incorporated under the general law of Llinois 
In 1873, was built in 1S73-4, and runs from Paris 
to Farrington, a point on the Vandalia -road seven 
miles west of Terre Haute, and leases a right of 
way over the Vandalia line from Farrington to 
Terre Haute. On October 1, 1874, this Paris and 
Terre Haute Railroad Company executed 280 
bonds of S1.000 each, and security for the pay: 
ment thereof was provided by a trust deed exe 
cuted in usual form to the Union Trust Company, 
of New York, and duly recorded. 

On September 17, 1874, the president and the sec- 
tary of the Paris and Decatur Railroad Company 
executed to the Peoria, Atlanta and Decatur Rail. 
road Company an ordinary deed of conveyance of 
the entire property and of the franchises of that 
corporation; and on the same day a similar deed 
was made to the same grantee of the entire prop- 
erty and of the franchises of the Paris and Terre 
Haute Railroad Company, and these deeds were 
duly recorded. These conveyances were made 
under the following section of the Peoria, Atlanta 
and Decatur charter : 


Sec. 5. Said company shall have the power to 
unite or connect its railroad with any other con- 
tinuous lines of railroad, constructed or which 
may hereafter be constructed, in the State, upon 
such terms as may be mutually agreed upon be- 
tween the companies so uniting or connecting, and 
for that purpose full power is hereby given to said 
company to make and execute such contracts with 
any other company as will secure the object of 
such connection; and the said corporation may 
furthermore lease or purchase, upon such terms as 
may be agreed upon, any other roads or parts of 


roads, either wholly or partly constructed, which 
may constitute or be adopted as part of their main 
line, and by such lease or purchase they shall ac- 
quire and become vested with all the rights and 
franchises pertaining to such road or part of road 
so leased or purchased, in the right of way, con- 
struction, maintenance and working thereof. 


In the present case there was no consolidation 
of these several railroad companies; no merger of 
the corporations, nor any such union that when 
these properties were united into a common line, 
the members of all the compat Ss retained their 
original interests in the entire property and its ad- 
ministration. The prope rlies of the Paris & De- 
catur Company, and of the Paris and Terre Haute 
Company, were so/d tothe Peoria, Atlanta & Deea- 
tur, aud Coie Ye f by deeds of ordinary bargain and 
sale. Result was, therefore, that these properties, 
» the grantor companies, be 
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formerly belonging 
came assets and property of the Peoria, Atlanta & 
Decatur solely. The other companies retained 
their separate existence, but retained no inlerest 
in the properly conveyed, nor in its subsequent 
uses. Thiscombination of these roads was effected 
purely by the contracting parties, and, of course, 
the contract concludes only those who were parties 
to it. The mMorbeayeecs of the Paris & Decatur 
had no connection with the arrangement at all. 
The deed of the Paris & Decatur road is shown on 
vol. 1, prise i029 of the record, and in that deed the 
consideration of the conveyance is expressed as 
follows: | 

‘In consideration that the said party of the 
‘second part has assumed, and hereby does as- 
‘sume, all the bonded and floating indebtedness 
‘“‘of the said party of the first part, the said 
‘* Paris & Decatur Railroad Company.” 


The evidence shows this mode of combining the 
roads to have been decided upon and selected after 


careful consideration, and upon the advice of coun- 
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sel. The method was adopted by Hervey upon the > 
advice of Robert G. Ingersoll, then of Peoria, and 
was approved by the Grants upon the advice of 
Tracy, Olmsted & Tracy, of New York. 


On November 2, 1874, under the provisions of the 
general law of Illinois, the Peoria, Atlanta and 
Decatur changed its name to the ‘Illinois Mid- 
land Railway Company;” and January 1, 1875, the 
Illinois Midland Railway Company issued bonds 
for $4,175,000, and secured them by a deed of trust, 
duly recorded, to the same Union Trust Company 
of New York, assuming to mortgage thereby the 
property and franchises of the three several rail- 
road companies. The aggregate of all the bonds 
of the three original companies was $2,780,000; 
giving an excess of $1,595,000 of the Lilinois Mid- 
land bonds. 

The lilinois Midland, therefore, is merely the 
Peoria, Atlanta and Decatur, under a new name; 
and is the purchaser, by mere deeds of bargain and 
sale, of the property of the other two companies. 
Those other corporations have always upheld their 
organizations, and continued to exist, and are now, 
though they were not at the beginning, respective- 
ly parties to this litigation. The Court below held 
as follows, Record, Vol. 2, p. 848: 


That all the parties to this suit are estopped 
from denying the legality and validity of the pur- 
chase on the 17th day of September, 1874, by the 
Peoria, Atlanta and Decatur Railroad Company, 
from the Paris and Decatur Railroad Company, 
and the Paris and Terre Haute Railroad Company, 
of the franchises and property, real and personal, 
of the latter companies, and that such sale and 
transfer by the latter companies to the former 
company are not to be questioned in this proceed- 
ing.” 

Upon this ruling error 1s assigned to this extent, 
that while the railroad companies and all other 
parties to the contracts of purchase and sale should 


t) 


be concluded by them, the estoppel ought not to ex- 
tend to prior mortgage creditors of the Paris and 
Decatur, who had no part or participation in the 
transaction by which the roads were combined. 


THE SUBSEQUENT HISTORY OF THE BONDS OF THE 


ORIGINAL ROADS, AND OF THE ILLINOIS MIDLAND. 


The foregoing conveyance of two of these roads 
to the Llinois Midland, and the issue of the Illinois 
Midland bonds, were parts of a transaction which 
contemplated the withdrawal of the original 
Peoria, Atlanta and Decatur bonds, and Paris and 
Terre Haute bonds, and a substitution for them of 
Ulinois Midland bonds; and also the exchange, so 
far as that could be brought about, of Illinois 
Midland bonds for bonds of the Paris and Decatur 
Railroad Company, to be taken up and cancelled. 

The entire issue of Paris and Decatur bonds 
was sold in London to Grant Brothers & Company 
in Is7zZ: They proceeded immediately to negotiate 
them and put them out inthe English market, and 
they passed into many separate hands. 

Afterwards, when the other roads were built, 
all the bonds of each of these roads were given to 
Robert Hervey as the contractor for their .con- 
struction. When the scheme of uniting these 
railroad properties into a continuous line was 
formed, and the resolution adopted to issue the 
bonds of the [lines Midland railway, secured bv 
a general mortgage upon all the properties, Her 
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vey was sfill the holder of all the bouds of the P., 
A. & D., and of the P. & T. H.. except perhaps a 
few of the former which he had hypothecated 
with Stone. With that exception, the bonds of 
these roads were never issued, but all the Paris 


and Decatur bonds had long before been issued and 
sold to Grant Brothers & Company, and negotia- 
ted by them in the market in England. 

Reference to vol. 1, pape 1002 of the record, 
shows the final and only disposition of the P., A. 
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& D., and the P. & T. H. bonds held by Hervey. 
He was the president of the Illinois Midland Rail- 
road Company. ‘There is found the clause of the 
contract under which, upon sale of the new 
Ilinois Midland Railway bonds to Grant Brothers 
& Co., Hervey agrees to deliver up all of these 
sectional bonds and cancel them in the presence of 
the Grants, so as to leave this Illinois Midland 
mortgage a first lien upon the P., A. & D. and the 
P. & T. H. properties. There was no exchange, 
therefore, of these bonds. Simply these unissued 
bonds were extinguished and bonds of the Illinois 
Midland Railway Company issued in their place. 
Under the terms of that contract, which is but 
part and parcel of the coincident contract with the 
Grants and Warings, as above stated, Hervey de- 
livered all those bonds to the Grants, and their 
physical cancellation is a mere omission of what 
was agreed to be done, and which equity ought to 
treat as having been done. 

But as to the Paris and Decatur bonds, the con- 
tracts. contemplated that the parties to them 
should procure, Si) fat LS should be possible, their 
exchange for Illinois Midland bonds. ‘These Paris 
& Decatur bonds were actually issued and were 
widely dispersed in the market. With them it 
was, correctly speaking, a matter of surrender and 
exchange. 

In February, 1875, Hervey had, as he testifies 
(Record, vol. 1, p. 1202), in his possession over twelve 
hundred of the thirteen hundred bonds—the entire 
issue of the P. A. & D. He, at that time, sold and 
delivered to the Grant Brothers 5.350 L[llimois Mid- 
land bonds, of five hundred dollars each. On pages 
1203-1204 0f the Record he testified that it was then 
agreed between Grant Brothers and himself that 
all the P. & D. bonds and P. & T. H. bonds, all of 
which were then owned by him, should be can- 
celed, and that he de/zvered those bonds to Grant 
Brothers & Co., at that time, for the purpose of 
heing canceled. The contract between him and 


Grant Brothers of July 4, 1874, shown on pages 1000 
to 1004 of the Record, contained the agreement that, 
simultaneously with the delivery of the Illinois Mid- 
land bonds to Grants, the others should be canceled 
in their presence, so that the Illinois Midland bonds 
should be a first mortgage upon the entire line 
subject only to such bonds as might be outstand- 
ing of the Paris & Decatur Railroad Company; 
and the Grant Brothers agreed, in exchanging the 
Ilinois Midland bonds for Paris & Decatur bonds, 
to cancel and returi: to Hervey, who was the pres- 
ident of the road, all bonds of the Paris & Decatur 
Company which might be exchanged by their 
holders for the bonds of the Illinois Midland. It 
was In execution of this agreement that the Paris 
& Decatur bonds now presented by the W arings 
were canceled by the Grants. The Waring 
Brothers, of London, had at one time 907 P. & 
D. bonds. In February, 1875, twenty-two of 
these bonds had been paid off and canceled, and 
they were still holding 885 bonds, and on the 17th 
of February they received from the Grants Illinois 
Midland bonds, in exchange for which they gave 
up to be canceled the 885 P. & WD. bonds which 
they held. On that occasion they took from 
Grant Brothers & Co. the follow ng receipt: 


LONDON, February 17, 1875. 


‘* Received from Messrs. Waring Brothers, $85 
bonds of Paris and Decatur Railroad Company, as 
per attached list, in exchange for a like number of 
Illinois Vidland bonds, Li frultilline vt of first clause 
of our agreement of July 1, IS/4, the difference 
between S85 bonds and oz bonds mentioned in 
agreement, having been drawn and cancelled be- 
tween date of agreement and the present time, 
which 885 bonds of Paris and Decatur Railroad 
Company are to be cancelled forthwith, in accord- 
ance with said agreement. 

‘GRANT BROTHERS & Co.” 
Record, vol. 1, )) 12e1. 
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These bonds thus surrendered for cancellation 
were actually cancelled. By this proceeding all the 
P., A. and D., and all the P. and T. H. bonds were 
extinguished, and also a great part of the Paris 
and Decatur bonds. The road was left charged 
with the Illinois Midland bonds as a first lien sub- 
ject only to the unsurrendered, unexchanged bonds 
of the Paris and Decatur, which remained, of 
course, a first lien upon that road. These surrend- 
ered and cancelled bonds of the Paris and Decatur, 
together with the unissued and extinguished bonds 
which ought to have been cancelled of the other 
two roads, were in the hands of the Grants; they 
had taken them up under the above agreement 
with Hervey. They did not belong to the Grants. 
They became extinguished, and so far as they were 
the property of any one the y were the property of 
the railroad company. The Grants received and 
held them for Hervey, who was the president of 
the company which had issued the new and sub- 
stituted bonds. ‘They never became again the 
property of the Warings. On page 1225 of the 
Record will be found the testimony of Charles 
Waring, in which he states the exchange of the 
bonds and delivery to the Grants, and says: ‘‘ The 
‘* bonds never came into our possession again;” * 

and *‘ when the bonds were. exchanged the 
‘ sectional bonds were not intended to remain the 
‘‘ property of either party. Those bonds did not 
‘* become the property of Grant Brothers when 
‘they were exchanged, but were exchanged for 
“the bonds without any stipulation as to the 
‘‘ property in them” (Record, p. 1226). All these 
surrendered bonds were afterwards sent to 
America by Mr. Genis. He was an agent of 
the Warings and also of the Grants, coming to this 
country. He afterwards became the sole agent 
and representative of the Warings in this coun- 
try, and thus had in his possession, at the time 
when bonds in this cause were proved before the 
Master below. these surrendered and cancelled 
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bonds, and he proved them up before the Master in 
this case, as the property of the Waring Brothers. 
But they are not the property of the Warings. AI- 
lowing these bonds, once surrendered and cancelled, 
to be proven in this case, and to be gviven effect 
by the decree as still in force and outstanding, is 
one of the matters which we assign for error. It 
is Claimed on behalf of the appellants in this appeal 
that the unsurrendered and unexchanged bonds of 
the Paris and Decatur Road are under the Paris 
and Decatur mortgage, a first len upon that road, 
and that the exchanged and cancelled Paris and 


l 
them, and which, under the Illinois Midland mort 
gage, are a lien upon the whole line of the three 
roads. but subject LY the hen created by the Paris 
and Decatur mortgage upon that road in favor of 


} 


the bonds which remained unexchanged 


OF THE ORIGIN OF THIS LITIGATION, AND OF THE 
RECEIVERSHIP. ‘THE RECEIVER NOT APPOINTED 


IN A FORECLOSURE CAUSE 


On September 11, 1875, Robert G. Hervey, Presi- 
dentof the Ills. Midland, and others, not mortagees, 
and who afterwards withdrew from the suit, filed 
a bill in the Cireuit Court of Edgar County, 
against the Illinois Midland Railway Company, 
sole defendant, praying for the appointmentof a 
Receiver. The bill is on pape | of the Record. 

The bill states the organization of the three cor- 
porations and construction of the roads, and the 
purchase by the P. A. & D. of the roads from the 
other corporations ; that Hervey is a stockholder of 
said corporations; that the others, who afterwards 
withdrew (Record, pages 186 and 187), are judgment 
creditors of the Paris and Decatur; that there are 
judgments for about $200,000 against the /ilznozs 
Midland, and other claims for about $100,000 


we 


altar 


» 
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against the same company; that executions are out 
against the Ill. Midland, or judgments against it 
‘which are upon debts of the various cor- 
porations above mentioned, and _ should be 
satisfied out of their property respectively, but 
that the officers are unable to distinguish it,* 
and in consequence of this condition the 
property of said companies is being sacrificed ;” 
that negotiations were pending and likely to be suc- 
cesstul, for a sufficient sum of money to pay off 
allthe judgments and claims ‘‘ against said railway 
company, if left under its present, or under the 
control of a majority of the stock now held 
therein ;"’ that it is necessary that the respective 
debts of the various corporations be ascertained 
ror liquidati mn out of the assets of each corpora- 
tion: ‘“‘ that the i have com ple assets, if they are 
not now sacrificed by sales on execution and con- 
struction hens, to per all indebtedness, and leave 
a surplus sufficient to run said railroad for the 
benefit of the stockholders.” The bill prays ap- 
pointment of a Receiver *‘ of all the rights, fran- 
chises, and of all the property now in its control 
as aforesaid,” and for an accounting and payment 
of the various claims, & 

On the same day George Dole was appointed 
Receiver of the Illinois Midland Railway Company. 
The order is on page 6 of the Record. 

On October 16, 1875, Waring Brothers, claiming 
to be large holders of the capital stock and of the 
bonds of the Illinois Midland Railway Company, 
some of which bonds they allege they had taken 
in exchange fora like amount of Paris and Decatur 
bonds, and, also, some of the creditors of the Lh- 
nois Midland Railway Company, and of the con- 
stituent roads, were made parties complainant by 
an amended bill. The Waring Brothers after- 


* It is to be remembet that the P. A. & D. (the Il. Midland) had 
purechas d the other roa mstderation of its payment of precisely this 
indebtedness, so that t ul become primarily debt of the Ill. Mid 


land itself 
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wards repudiated this suit, said their names had 
been used without authority and withdrew from it. 

These different railroad properties thus passed 
into the possession of George Dole, so appointed 
teceiver by the Edgar County Circuit Court, and 
continued in possession of that receivership until 
the appointment of the present Receiver, Mr. Conk- 
lin, in the case of l'reidenberg v. The Paris & De- 
catur PR. PR. Co., et al. 

On February 7, 1876, Grant Brothers, claiming 
to be holders of a large portion of the Paris and 
Decatur, and Peoria, Atlanta and Decatur bonds, 
and of all the Paris and Terre Haute bonds, and 
James H. Secor, as trustee, were made parties de- 
fendant (Re eord, pp. bo, 66), and on February LD, 
1876, filed their answer. They prayed removal of 
the case to the United States Court, and that the 
Receiver be prohibited from incurring indebtedness 
(Record, pp. 65. 66-67). 

On September 1, 1576, R. J. Rees was appointed 
Receiver in place of Dole, resigned (Record, p. 151), 

On October 4, 1876, the Paris and Decatur Rail- 
road Company, and the Paris and Terre Haute 
Railroad Company were made parties defendant 
(Record, p>}. 12 >), and Ol} October 10, IS, they 
entered their appearance by Crea & Ewing (Record. 
p. 175). 

On December 5, 1576, the Union Trust Company 
of New York filed a separate bill in the federal Court 
to foreclose the Paris and Decatur, Paris and Terre 
Haute and Illinois Midland mortgages. After an- 
swers came In this suit was abandoned. and noth 
ing more was done with it until June 4, 1884, when 
by order it was consolidated with the other causes 
(Record, p. 1274). 

At the March term, 1877, of the Circuit Court 
of Edgar County, the Illinois Midland Railway 
Company filed its answer by Crea & Ewing to 
the original bill of Hervey (Record, p. 178). The 
answer admits incorporation of the P., A. & D., 
that it purchased and took a conveyance of the rail- 
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road of the P. and D. and P. and T. H. Companies, 
alleges the making of the deed of trust by the P., 
A. and D. Company to Secor, and the making of 
the Illinois Midland mortgage to the Union Trust 
Company, alleges default in the payment of inter- 
est coupons on the said indebtedness; that said II- 
linois Midland is wholly insolvent; that the re- 
spondent, the Illinois Midland Company, has only 
a nominal interest in said cause,and is but a nomi- 
nal party to said suit, and that said Secor and said 
Union Trust Company are the real parties in in- 
terest. 

At the September Term, 1877, the Union Trust 


‘Company of New York appeared in the Hervey 


case, and on its own motion was made party de- 
fendant. 

On February 15, 1878, the Union Trust Company 
filed in this Court a bill to foreclose the Paris and 
Decatur mortgage, and another bill to foreclose the 
Paris and Terre Haute mortgage, and on the same 
day James F. Secor filed a bill to foreclose the 
Peoria, Atlanta and Decatur mortgage. These 
three causes were consolidated in June, 1879. 
(Record, p. 1056). 

On April 6, 1878, on petition of said Trust Com- 
pany, the Hervey case was removed to the L nited 
States Circuit Court. 

On December 11, 1578, L. Genis was appointed 
Receiver in the place of Rees. 

On August 31, 1881, A. Freidenberg, holder of a 
large amount of Paris and Decatur bonds, filed in 
the United States Court, for himself and others, a 
bill to foreclose the Paris and Decatur mortgage, 
praying for «a Se parate and independe nt foreclosure 
of that mortgage as a security for the wnsur- 
rendered and wnexe hanged bonds of the road > for 
the removal of Genis, the Receiver, and the re- 
moval of the Union Trust Company, the trustee. 
The bill and amendments are shown on pages 
1079 and 1114, and 849, vol. 1 of the Record. 

Such proceedings were had under that bill that 
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Genis, the Receiver, resigned, and D. H. Conklin, 
the present Receiver, was appointed on April 4, 
1882, in that cause of F'reidenberg v. The Paris 
and Decatur R. R. Co. et al. Receiver of all the 
consolidated roads, and of the Ulinois Midland 
Railway Company. The order is shown on page 
846 of the Record. 

Afterwards, and on April 13, 1862, in the Hervey 
case, an order was entered ‘* that the appointment 
of a receiver in the case of Abe. Freidenberq v. 
The Paris and Decatur Railroad et al. be extended 
to include this case.” Record, Pp. Ob. 

On June 25, 1882, the order was entered, 
Record p. 568, uniting the present consolidated 
Cases. 

[t is plain that no Paris and Decatur bondholders 
were before the Court, nor was their trustee until 
the Union Trust Company entered its appearance 
at the September Term, 1877, of the Edgar County 
Circuit Court. Nor did it then come before the 
Court in a foreclosure cause, nor In any in which 
it asked any aid of the Court for bondholders. 

No receivership existed here in any foreclosure 
cause, as we contend, until the Kriedenberg bill 
was filed, and the present recelver appointed under 
that bill. No proper or competent foreclosure pro- 
ceeding was pending until that bill was filed. 


SUBJECTS UPON WHICH ERROR IS ASSIGNED. 


Upon the cause thus presented the appellants in 
this appeal make assignments of error upon the 
following subjects: 


1. It is submitted that the Court has no lawful 
power, without the consent of the bondholders, 
given expressly or by fair implication, to displace 
the contract liens of railroad mortgagees by giving 
precedence thereto toany receivership indebtedness 
incurred otherwise than strictly for the preserva- 
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tion and conservation of the property, and affirma- 
tively shown in the record to be such. 


2. It is submitted that Receivership indebted- 
ness, incurred for operating expenses, is not en- 
titled to priority of payment as against the mort- 
gage liens, except out of the income of the railroad 
property; and that such debt ought not to be given 
priority of payment out of the corpus of the road, 
unless some diversion of the income for the bene- 
fit of bondholders is affirmatively shown. 


$. It issubmitted, that when in the course of hti- 
gationa Receiver is authorized by the Court to incur 
indebtedness, and the security for such indebted- 
ness, or the fund out of which if is to be paid, or 
the conditions under which it may be incurred are 
specified in the petition for such authority to the 
Receiver, or in the order by which the Receiver 
is empowered to act, the faith of the Court is not 
committed to the payment of such indebtedness 
out of other secun ity or out of another fund or upon 
other conditions. That, on the contrary, the faith 
of the Court is committed to other creditors hold- 
ing liens, or entitled equitably to the benefit of 
other funds, and who may have acquiesced in or 
consented to the orders for incurring indebtedness 
upon the special terms, that no other fund or prop- 
erty or security shall be subse (pie ntly taken from 
them and applied to the payment of such specially 
authorized indebtedness, to their displacement and 
detriment 


t. That the indebtedness incurred for operating 
expenses within six months prior to the appoint- 
ment of Receiver cannot be given priority of pay- 
ment out of the corpus of the property, displacing 
mortgage liens therefor, unless this was origi- 
nally imposed as terms upon which the appoint- 
ment of a Receiver or the allowing of other 
equitable relief to the bondholders was conditioned; 
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or unless some diversion to the benefit of bond 
holders is affirmatively shown of income of the 
road which ought to have been in the first instance 
applied in payment of such indebtedness. 


5. That all expenses incurred on behalf of the 
Peoria, Atlanta and Decatur, and Paris and Terre 
Haute Railroads in enabling them to reach their 
terminal points, so as to enable them to perform 
their assumed iunctions of connecting with the 
Paris and Decatur and to enable the Peoria, Al- 
lanta and Decatur, or its Receiver, to operate the 
three roads jointly as one line, should, as against 
the Paris and Decatur mortgage, be charged 
wholly to those roads respectively: and that it is 
unjust to the first mortgage bondholders of the 
Paris and Decatur road that their mortgaged prop- 
erty should be charged with any proportion of the 
expenses of the Peoria, Atlanta and Decatur, in 
operating over five miles of the Wabash track to 
enter Peoria, and of the expenses of its terminal 
facilities there; or of the expenses of the same road 
1) operating over fourteen miles of the [llinois 
Central track to get itself into Decatur, to connect 
there with the Paris and Decatur road; or of the 
expenses incurred by the Paris and Terre Haute 
road in operating over some seven miles of leased 
track, to get itself into Terre Haute and for its term- 
inal facilities there. 


6. By the decree in this cause it 1s held that the 
three constituent roads have been conclusively 
united into one line, and that a/l parties to this 
litigation are conclusively estopped from denying 
the legality and validity of the sales and convey- 
ances by which they were united in the hands 
of the Peoria, Atlanta & Decatur Company, and 
are concluded by the logical consequences attend 


mg the administration of the three roads as one 
line, and asa siiugle enterprise in which all parties 
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to this litigation are concerned as having a com- 
mon interest therein. 

It is insisted, however, that the first mortgage 
bondholders of the Paris & Decatur Company are 
not estopped or concluded by the subsequent act of 
that Company in a sale and transfer of its road 
in which they never participated; but that they are 
at liberty to deny the validity and to repudiate 
the consequences of a transaction as to which they 
were never consulted, in which they never partici- 
pated, in which they have never acquiesced, and 
from which they have never accepted or received 
any benefit. 


7. It is submitted that in the present case the 
entire amount of Receiver’s debt incurred should 
be, in the first instance, made chargeable upon the 
Peoria, Atlanta and Decatur road (now called 
Illinois Midland); and that all property and re- 
sources of that company should be first applied 
and exhausted in exoneration of property subject 
to the lien of the Paris and Decatur mortgage. 


8. It is insisted that the unexchanged and uncan- 
celed Paris & Decatur bonds are a first lien upon 
the railroad and property of that company; and 
that the surrendered and exchanged Paris & De- 
catur bonds have ceased to be a lien under that 
mortgage; and that the exchange and cancellation 
of said bonds is conelusive on the Warings; while 
on the contrary the decree reinstates said bonds 
to their lien under their mortgage, and the 
Warings are given reinstated bonds which they 


never owned 


9. It is submitted that bondholders entitled to 
the lien of the first mortgage of the Paris & De- 
catur Railroad Company are entitled, as of right, 
to a separate and independent foreclosure of that 
mortgage, and to a separate sale of the mortgaged 
premises thereunder. That it is in violation of 
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their absolute right, and inequitable, that the 
separate enforcement of their lien should be re- 
fused, and that they should be compelled, in order 
to defend their security, to buy other railroad 
property which they do not want; or that at a 
foreclosure sale of the property covered by their 
mortgage they should be subjected to a competi- 
tion with other bonds charged upon other roads in 
which they have no interest. 


ARGUMENT. 


Or THE RECEIVERSHIP DERT 


] De hf it pre senile df by (*¢ rlificate S 
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The portion of Receivers’ indebtedness charged 
In this case directly upon the Paris and Decatur 
road, and given priority over the first mortgage 
bonds, is $391,634.74. This is over $5.845 per mile. 
And this is only what remains after a nearly equal 
amount has been extinguished by the Court as 
fraudulent, or for special reasons made subordinate 
Lo the bonds. if the precedence viven by the 
Court to this amount of debt is sustained. then 
what we are told is substantially true, that the 
mortgage bondholders of the Paris and Decatur 
have huf very little nlerest left an that road 
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capital of their security has been expended and ex- 
hausted, nominally by the Court, in what is called 
‘the operation of the road.” The Court has oper- 
ated the road with such skill and discretion that 
not only have all the gross receipts been exhausted 
In expenses, but the mortgagees are now informed 
that the whole corpus of their security has become 
involved in the same enterprise, because the 
credit of the Court requires that their property 
should be taken to pay its creditors whose debts 
have been incurred in this way. If they are some- 
what puzzled, and if it sounds a little dreamlike to 
them when they are told that this has been done in 
their behalf, and that it was in the preservation of 
the property that their interest in it has been con- 
sumed, that will not be wondered at when one 
takes note of the condition of the property as it was 
in its ‘‘ state of preservation.” kor this debt was 
allrun up between the time when the Warings 
laid their baleful hands upon the road in April, 
1876, and the superseding of Genis in April, 1882. 
In that time the Midland road had been run down 
to a point at which it could be no longer operated 
at all. There was no rolling stock or motive 
power of its ownuponit. Such asit had was worn 
and unfit for duty. The track was almost impassa- 
ble, and.was lined with wrecks, and the pay-rolls 
were three months in arrear. In this condition of 
things the Freidenberg bill was filed. When the 
new Receiver was appointed under that bill all 
trains had been stopped for the period of two weeks 
Or more ; the mail contracts were broken and 
forfeited, and the pay ments had been stopped; and 
the new Receiver found the road in the actual pos- 
session of unpaid and riotous workmen, who re- 
fused to allow him to run an engine over it. 

That was the salvation that was accomplished 
by the sacrifice and consumption of the whole 
thing that was to be saved; nor can anything 
make them believe in the light of the history of 
the road under the present Receiver that there 
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was any reasonable occasion ever for the incurring 
of this debt. Since the present Receiver took POs- 
session of the wreck he has paid all proper expenses 
of administration that any other Receiver has ever 
paid ; has improved and put in fair condition the 
equipment at his command ; has paid off indebted- 
ness incurred by the old Receivers for engines ; 
has improved and relaid his track and rebuilt 
bridges until his freight and passenger trains do 
all their regular work, running upon as good time 
as neighboring roads; has issued no Receivers’ 
certificates, nor asked for them ; has borrowed no 
money and has contracted no debt. The bond. 
holders hold themselves justified, therefore, in 
denying the validity of every item of this Receiver- 
ship indebtedness, except that which is for taxes, 
and in insisting that under no circumstances should 
the contract hen of the bondholders be displaced 
in its behalf. 

Most of the original Receivers’ debt was utterly 
false and _ fictitious. We insist that none of it 
except that for taxes can be a lien on the corpus 
of the railroad property. The great mass of it is 
not entitled to be taken as technically a Receiver’s 
debt at all, for, as will be seen, the so-called ‘* Re- 
ceiver’s ~ debt was an indebtedness contracted by 
the private agent of the Warings covertly in pos- 
session of the road as Receiver, but acting upon 
their salary and crediting them on account with 
what he got from the Court. Most of it has been 
incurred not only without any order of Court or 
any color of legal authority whatever, but, as we 
insist, In direct violation of express orders of the 
Court by which the Receivers were appointed. 


Whether the Court sets any limit to its power to 
annul through Rec Lu rs the mortguge CUl- 


fracts ofr railway compant Be 


it seems to us that this cause requires the limit 
to be defined, if there be any, within which the 
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Court of Chancery has jurisdiction to confer law 
ful power upon receivers of railroads to contract 
debt and to create liens therefor on a railroad 
property, taking precedence of the liens created by 
prior contracts of mortgage, and pro tanto super- 
seding and destroying them, without consent of the 
mortgagees. It challenges inquiry into the power 
of the Court to do this at all; and, if it may be 
done at all, an inquiry as to what circumstances 
will justify it, and under what conditions it may 
be done. Here was a road, the Paris and Decatur, 
which was a fairly good security for its mortgage 
debt. On the application of a stockholder, the 
Court put it in the hands of a Receiver, and now 
there is nothing leftin which the bondholders have 
any interest at all. This is a startling and extra- 
ordinary thing if it is true, and if such a thing can 
be done zm @nuitum. At the first glance it would 
seem that it cannot be so done. The Federal Con- 
stitution prohibits any State from impairing the 
obligation of a contract, and anything impairs 
that obligation which diminishes the value of the 
contract. HKdwards v. Kearzey, 96 U. 8., 595. 
And whatever power Congress. may have to vio- 
late contracts, the Courts of the United States can- 
not exercise that power without acts of Congress 
to enable them. Otherwise, sitting in any State, 
they administer upon this subject the law of that 
State. It seems illogical to consider that one arm 
of the State government, the Court of Chancery, 
can lawfully do what the whole sovereignty of 
the State is powerless to do. 

As. however, this Court is the sole arbiter of its 
own jurisdiction, and the question of its power is 
answered by what it will assert for itself, what we 
have said comes to this, that this case must deter 
mine the limits which the Court of Chancery will 
set, if any at all, to its power to supersede and 
annul, through receivers, the mortgage contracts 
of railway companies. For we think the allow- 
ance, out of the corpus of the mortgaged property, 
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of priority to any of this ruinous debt, will carry 
the Court further than it has _ hitherto gone. 
W hate Ver the absolute power Ol the ('ourt rei \ be 
held to be, we believe that in this case we make no 
claim that is not in accord with and sustained by 
its existing rulings 

[It seems not too much to say, that it is not within a 
the power of a Court of Chancery to create by a 
Receiver, and without. the consent of first mort 
gage creditors, upon the corpus of the estate, any 
len taking pricitty over the mortgage lien. We 
have to do with the Ctl stion in its most naked and 
absolute form. We are not discussing what in 
debtedness the Court may impose upon the cor 
poration or stockholders. We have to do only with 
the que Lion OF 1tS aly olute nieohtful power (ii fii 
viltum to vive that mdebtedn 35 priority as to the 
corpus of the security over the contract lien of 
mortgagees. Where trustees or bondholders have 
asked the appointment of a Receiver, and by 
accepting terms Imposed or otherwise have assented 
to the incurring of indebtedness upon the credit of 
the property, a question is raised we have no oc- | 
casion to discuss here. We deny that any consent 
or acquiescence affecting the bonds we represent | 
has ever been or can ever have been given in this 
case; and we contend simply against the power of ) 
the Court without consent or intelligent acquies 
cence of mortgage creditors to rive any Receiver’s 
debt a lien on the COrpus of the estate prior to the 
mortgage lien. 

We consider that the Supreme Court of the 
United States has not vet held that it is in the 
power of the Court of Chancery to supersede the 


contract lien of mortgagees Ly) giving’ precedence 
to indebtedness created by Receivers without the 
consent of the mortgagees. In every case where 
the Court has so acted it has based its action upon 
the consent or acquiescence of the parties affes ted. 

Such power, if it exists at all, is based confess- 
edly only upon the power of the Court of Chancery 


to preserve a trust fund that might otherwise be 
lost. It is everywhere agreed that such power to 
give priority ought not to be used except in ex- 
treme cases, where its exercise is necessary to the 
preservation of the fund. 

We may, therefore, consistently concede that 
the power exists, of course ,todo acts in actual pres 
ervation from the effect of something of para 
mount force and of inevitable operation, like taxes. 
These, for example, would inevitably appropriate 
the corpus as against everybody unless paid. In 
such case the Court does, strictly speaking, pre- 
serve the property; but in giving precedence to 
debts so incurred it is not correct to say that the 
Court supersedes the contract, or reduces the 
security of the mortgage. All there is of that 
inheres in the nature of the debt which the Court 
removes or defers by substitution. The subject- 
matter of the debt had precede nee before. The 
Court gives no priority to a new burden. Action 
of the Court in such case has no bearing on the 
question of power to give priority to indebtedness 
not incurred in. providing for matters of such 
paramount obligation 

In the present case we are brought to the ques- 
tion in relation to a class of debt as to which, 
whatever may be the power to give it a precedent 
lien on. the corpus of the estate, superseding mort 
gage liens, this Court has not yet done it. <A part 
of this debt, by the action of the Court below, ac- 
quired originally the form of Receiver’s certifi. 
cates: the rest remains in the original form In 
which it was contracted, except as it has changed 
owners by assignment. In origin, however, it has 
all arisen from the same source, namely, that class 
of expense which is incurred in the ordinary 
opel ition of a} iilroad., and is usually distinguished 
as operating expense 

The cases of Kosdick v. Schall, 09 U. S.. 2O0 
Fosdick \ Car CoO.. ib... 250 : Huide oper v. The 
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Bowen, 111 U. S., 776, establish that the in- 
come of a railroad is the primary fund for the 
payment of its current expenses and of indebted- 
ness contracted therefor. This fund is charged 
with a trust for that class of expense and debt. 
lt is equally established that with that fund the 
claim of such debt to priority ends, and that the 
contract lien of mortgagees are entitled to their 
priority of len and payment from the corpus 
of the property. In Fosdick v. Schall there 
was a debt of $9,450 for rent on rolling stock 
accrued within six months prior to the appoint 
ment of a receiver, and also a ‘further sum 
‘of 85,118.75 for a like rental during the time the 
“cars were used by the Receiver of the State 
‘* Court.” The master had reported the rent to be 
computed on a fair basis, and the Court below had 
held that at must be paid out of the corpus of the 
estate, but the decree was reversed by this Court, 
and it was held that Schall, even as to the 
debt contracted by the Receiver, ‘ occupied 
the position of a general creditor only.” All 
the above cases seem to be to the direct effect 
that the power of the Court to give priority to 1n 
debtedness of a Receiver is limited tothe income of 
the road and to restoration of diversions of money 
from it; and ‘‘ the amount of the restoration should 
he made to depend mpon the anount of the diver- 
ston ” (99 U. S., 235). 

With this the subsequent decisions of this Court 
seem to us to accord. In Miltenberger v. Logans- 
port, efc., Co.,. 106 U. S., 286,-the Court proceeds 
entirely upon the theory of acquiescence and con- 
sent of the bondholders to the incurring of the in- 
debtedness to be paid. The bill for foreclosure was 
filed by the second mortgage bondholders. The 
Court dwells with great stress upon the proceedings 
of the bondholders, their meetings and their agree- 
ments concerning the debt to be incurred by the 
receivership, and its advantage to the general 
property, and concerning the course to be pursued 
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by the Receiver. It held that the objecting parties 
were bound by fair acquiescence ; that they had 
been duly notified, had opportunity for objection 
but had made none, and their assent was fazrly to 
be implied. The Court dwells at great length upon 
the history of facts to establish this acquiescence 
as a basis for the order that was made. Upon this 
principle of acquiescence alone, and not in any way 
rong beyond the principle of the decision in the 
Schall case, the Court held ‘that certain indebted- 
ness must he 1) ud out of the COrpus of the estate. 

The citation in the Miltenberger case of the case 
of Wallace v. Loomis, 97 U.S., 146, while sufficient 
for that Case, might it sesibly seen) inconsistent when 
read alone In relation to the proposition we are now 
supporting. An examination of that case will show 
that while it is true that the particular bondholder, 
Wallace, was not a party when the orders objected 
to were made, the Court holds he was duly notified, 
and was proper/y represented by his trustee who was 
a party and consented, and that he never objected 
and so eqn sced, Mr. Justice Bradley expressly 
sustains the order on the ground of his acquiescence 
and consent. He never disputed his representa- 
tion by his trustee, nor the bona fides of his 
trustee. Nor did the trustee deny his consent or 
his proper representation in the cause. Justice 


Bradley said : 


‘Up to this point of time, Wallace, the present 
appellant, was not a party; but as a holder of 
second-mortgage bonds, was, with the other holders 
of such bonds, represented in the suit and proceed- 
ings by the trustees of the second mortgage, who 
were defendants, and had due notice of, and acqui- 
esced in, all that was done.” 


There was no occasion to assert in that case an 
arbitrary power to over-ride the will of the mort 
gavees; for what can be done without their con- 
sent may be done equally if they protest ; and the 
action of the Circuit Court is expressly supported 


on the ground of the consent or acquiescence of 
the bondholders 

Qn March 12th, 1883, the same Court decided 
the case of Union Trust Company _- Souther. In 
that case both the Fosdick v. Schall and the Mil- 
fe nberye r cases were discussed, and the Court 
finds nothing in conflict between them. In Hum- 
phreys v. Allen, 101 [llinois, 490, the Court held 
that thie re Was consent of the bondholders to the lS- 
suing of the Receiver’s certificates, and that thereby 
they were estopped, but expressly reserved the 
question and declined to pass upon it, as to whether 
or not the Court had, otherwise than by consent, 
any power to make the certificates of indebtedness 
a lien upon the estate. We would call attention 
to the very vigorous dissenting opinion of Mr. 
Justice Walker, in the case last cited, as indicat- 
nye, perhaps, the views of the Court upon the 
question reserved by the majority. 

[In conformity with this is the language of the 
United States Judges for Pennsylvania, 7x re Re- 
ceivers P. & C. R. R. Co., 12 Rep., 644. See, also, 
Jones on Railway Securities, § 533. 

The present case illustrates in a striking manner 
the abuses which may be made of the power of 
running property by means of a receivership, if the 
liens of mortgages are not inviolable without the 
consent of the mortgagees. If any instances of 
beneficial exercise of such a power, sufficient to 
vindicate it, can be exhibited, we have yet to learn 
of them. When the income of a road fails to 
ineet its expenses it is but fair that the real own- 
ers of the property, that is to say, the mortgagees, 
should have the opportunity to determine for 
themselves whether the road shall cease to run 
or Whether it shall consume itself in experimen- 


tal running. 

Why should not the expenses of a Receiver in 
the custody and preservation of a road be lim- 
ited by its income Why must it be kept running 
if eating itself up: How long must it be kept run- 
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ning when its income fails to support it as “a 
going concern” ? Must it be kept running until the 
whole corpus of the estate has been consumed, and 
the security for its bonds destr ved, by the credit- 
ors of the Receiver? And after the railroad prop- 
erty is all consumed, must it still run on on credit, 
consuming prope rty of other people, innocently, or 
recklessly advancing money to the Receiver on the 
assumed *‘ credit of the Court?” Why may it not 
stop while some property remains at least to the 
mortgagees/ So far as the public duty to run is in- 
volved it is held, that if there is not sufficient traffic 
over a road to pay its expenses, this is evidence the 
public do not require it tobe kept in operation, and 
it may stop | Morawetz on Corp., S486; Common- 
wealth v. Fitchburg R. R. Co., 12 Gray, 180). 

(Juestions arise of borrowing for expenditures in 
repairs, or betterments, or rolling stock that some. 
bodu thinks will improve thie PTEVCHUES of the re yaad. 
This is mere speculation. Somebody must decide, 
and as there is no ohne else to decide, these matters 
are left to what the Courts are pleased to call their 
discretion. And this so-called ‘‘ discretion of the 
Court,” and attendant claims upon the ** good faith 
of the Court,” are afterwards invoked to shelter 
transactions with a Receiver, and loans of money 
to him and investments, that for their pure reck- 
lessness would, apart from this fiction, be mere 
badges of open fraud or of imbecility. We speak 
in the special light of indebtedness of this road to 
which these considerations will be apphed. 

Is it not reasonable and right for a mortgagee to 
insist that, when under the management of the 
mortgagor, and afterwards of the Court, the Income 
of a road cannot meet its expenses, and when the 
time has come when, so far as the public relations 
of the road are concerned, it may stop, and when 
nothing remains in excess of his mortgage debt, 
it is his province, and not that of any Court or 
subordinate creditor, to determine whether the 
experiment of running, or speculation in better- 


ments or additions shall be continued at the e- 
Perse of his capital ? Is it not properly for ham 


to Say whether he will stop a road the public dloes 
not need, and save what he can from the property 
as it is, or whether he will go on and sink more 
of his capital in the business? Ought not. his 
contributions in that direction to be woluntary 7 
And if second mortgagees or other subordinate 
creditors differ with him in views of policy, have 
they not the usua! right of others in that relation, 
to first pay or provide for him, and then exercise 
their own choice as to the experiment, always pre 
carious—and always fatal when conducted by the 
Court and its receivers 7 

We insist that the only wholesome, safe and 
honest rule is, that the income being exhausted no 
invasion of the contract lien of the mortgagees can 
be lawfully made without their intelligent consent, 
either express or fairly implied by their acts in con 
nection with the incurring of the particular in- 
debtedness in question. With this present wreck 
cast upon the hands of this Court, not responsible 
for it, how can it be said that this rule would not 
in this case have been the safest and most just / 
The true principle that should govern is correctly 
stated in the case Jn re I ft nts Canal, d&ec., Com- 
pany, ex parte Grissell, L. R., 3 Ch. Div., 419, by 
Lord Justice James. There he said: 


“On the main point of this case | am clearly 
of opinion that there has been some miscarriage 
on the part of the vice-chancellor, probably due to 
this, that he fancied that he had in some way. 
acting in the winding-up, induced Mr. Grissell, by 
sanctioning that agreement, to lay out money, and 
that he thought, therefore, as he himself expressed 
it in his judgment, that the honor of the Court 
was in some way involved, and that it was for the 
honor of the Court to see that Grissell was paid 
the moneys which he had been induced by the 
sanction of the Court to lay out in carrying on the 
works. 

‘* But the honor of the Court cannot be satisfied 
at the expense of somebody else, who is not in 
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point of law or in point of equity bound to satisfy 
it out of his means. It really comes to the simple 
question of what was the right of the debenture 
holders. It appears that the machinery, plant and 
effects, the proceeds of which are now in question 
were well and effectually mortgaged to the deben. 
ture holders, and the debenture holders were, in 
my Opinion, in exactly the same position as any 
other equitable mortgagees who had lent money 
to the company. 

‘* Then the company, finding themselves in diffi- 
culties, borrowed money from Grissell, and desired 
him tocarry on the business. The company finding 
themselves in greater difficulty, a supervision order 
is obtained from the Court, which gives the Court 
a greater power of sanctioning and directing what 
is to be done. Then the Vice-Chancellor, upon 
somebody's notion—it does not appear clearly be- 
fore us how—took upon himself to summon the 
liquidator and Grissell before him, and in the 
presence of the Vice-Chancellor an agreement 1s 
come to between Grissell and the liquidator on be 
half of the company, which, being sanctioned by 
the Court, effectually bound the company whose 
liquidator was there. But no debenture holder was 
SUMLvNLOME d. HMO he hy yt -? holder Mts asked whether 
he did or did not approve of the arrangement, and 
aT the abse ee of lhe aL be vtiure holders, whatever 
was the construction of that agreement, the de- 
henture holds rs could not Lye affected by if. 

“It is said that the transaction was for the 
benefit of the debenture holders, and that if this 
property had been sold at that time in all probability 
it would have sold badly, and therefore it was for 
their benefit that the works should be carried on. 
But then, the debenture holders were the persons 
who had the right lo CH pry SS thie i opinion whether 
thie business should bye Carrie d On at thie ir risk, Of 
course, as long as the company were minded to 
keep it on, the debenture holders might very rea- 
sonably be minded not to interfere with what their 
mortgagors and debtors were doing, because their 
security—the thing which constituted their secu- 
ritv—was still remaining 7x esse to answer their 
demands. Therefore they had no occasion to ap- 
ply their minds to the question whether it would 
be to their benefit or not that the works should be 
carried on. Their debtors who acted with the 
sanction of the Court thought it was for their own 
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benefit that it should be carried on, but that left 
the property still remaining liable to the charge.” 


We submit that the same solid reliance is 
afforded to mortgagees by the language of the 
Court in Fosdick v. Schall ; and to the same effect 
is the text of Jones on Railroad Securities, § 542. 

If it is ever reasonable and proper to let a bank- 
rupt road stop, then there ought to be a limit to 
the legal discretv to destr V the mortgage liens; 
and there must come a time when even the legal 
discretion of the Court ought not to be invoked as 
a shield by persons, who, knowing the true situa- 
tion, have sold their goods on credit or have poured 
their loans of money recklessly and uselessly into 
a bankrupt concern. There comes a time wheu 
such parties cannot be be said to have acted in 
good faith, or to be entitled to any favor or aid in 
a Court of Equity. 

The receivership indebtedness to which priority 
of lien over that of the first mortgage bonds has 
been given on the Paris and Decatur road, consists 
of the following items, which are shown in 
the decree, and on Pages 790 U4, volume v of the 
record : 


|. Debt in the form of Receiver’s certificates, 
which are described as ** set forth in Schedule N 
of the report of the special commissioner,” being 
certificates Nos. 1, 2,5, 4, 5 and 6 of the 8th series ; 
No. 2 of the 12th series: No. 8 of the 14th series : 
No. 2 of the 16th series; Nos. 5, 6 and 7 of the 17th 


’ 


series, and Nos. 2. 3, 4 and 5 of the TSth series. 


2. Debt not in the form of Receiver’s certificates, 
and composed of the following items : 


a. A proportion (ascertained by the proportion 
of mileage) of the amount of wages due employes 
of the Receivers, Dole, Rees and Genis;: these 
amount in the aggregate to $76,820.90. 


6. A proportion of indebtedness due from re- 
ceivership to certain railroad companies, as shown 
in the record, volume 2, at page 685, Schedule L, 


S84.615.21. 


c. A “proportion of the general indebtedness 
of the receivership, as shown by Schedule M of 
said report of the special commissioner, under the 
several heads of supplies and damages.” Schedule 
M is shown in the record, volume 2, at pages 687 
to 696, S73.658.82. 

d. Certain enumerated miscellaneous debts and 
claims recited in the decree and shown in the 
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record, volume 2, pages 791, 792 and 793,$46,072.96. 

e. A ‘‘ proportion of amount of wages due em- 
ployees of Illinois Midland Railway Company for 
labor performed within six months immediately 
preceding the appointment of the first Receiver 
herein,” as shown by Schedule H of said report of 
the Special Commissioner.” The amount due 
upon said Schedule H is shown in the record, 
volume 2, at page 682, as $4,965.24. 


4a Debt. an the fol hid of Reece Lvers ¢ ‘ertificales. 


Of the certificates given priority, as above stated 
by the Court, that designated as No. 2 of the 12th 
series, was one of a series issued to provide for the 
payment of taxes. 

We do not deny the priority of these fax cer- 
tificates. The Court did not by them create a lien 
that would cut under a mortgage. The faxes, by 
their nature, were a lien that fad cut under the 
mortgages before the Court acted in regard to them. 
The obligation of a contract was not violated, for 
the mortgagees, in taking their security, knew that 
taxes would accrue and would have a priority over 
the mortgages, just as the Court said, in Fosdick 
vs. Schall, that the mortgagee of a railroad takes 
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his mortgage on the income with the understand- 
ing that operating expenses must arise which will 
outrank his mortgage In hen as far as the zncome 
is concerned. Our objections to power of the Court 
do not extend to provision for and protection of 
the property from such paramount and inevitable 
charges. 

The certificates designated as Nos. 1, 2, 3, 4, 5 
and 6 of the Sth series were issued in pursuance of 
a petition of the Receiver Rees, filed in the Edgar 
Circuit Court, and of an order entered on that 
petition October 9, 1876 (Record, Vol. 1, pages 155 
to 166). The order recites that money IS necessary 
for repairs of the road, and to pay amounts due 
from a former Receiver to other railroad com- 
panies for collections on account of passengers and 
freight and mileage, for non-payment of which the 
railroads refused to do business with the line: and 
for the payment of these authorizes the borrowing 
of 865,652, and the issuing of certificates to be first 
liens on the several roads. By these certificates it 
was for the first time attempted to put a lien in 
express terms on the corpus of the estate. Up to 
this time such certificates as had been issued had 
been made liens only upon certain specific property 
for the purchase of which they were issued, or upon 
the revenues of the road. ‘This order proy ided for 
certificates distinctively for repairs and for the pay- 
ment of indebtedness incurred by the Receiver to 
other roads in the course of his administration. 
The Receiver Rees, like his successor Genis, was 
the private agent of the Warings, sent by them to 
this country to manage their interests in this rail- 
road property, and was subordinate to Genis. He 
was caused to be made a Receiver of the road, and 
acted as such, as did Genis who succeeded him, 
crediting the Warings upon the salary which they 
paid him as agent, that which was paid to him by 
the Court as Receiver. At the date when this 
order was made upon his petition, namely, October 
9, 1876, this was not a foreclosure cause. None of 
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the bondholders were before the Court, and the ap 
pearance of the trust company was not procured un 
tilahbouta year later. The order was entered in the 
Hervey cause distinctively, which had been uni- 
formly but unavailingly branded by the creditors 
as a collusive cause for fraudulent purposes 
l nder that order these six certificates were issued 
directly to Genis, who was also the agent of the 
Warings, as has been stated, and they recite on 
their face that thev were issued to provide for re 
pairs upon the Paris and Decatur road. No bond 
holders were before the Court. The road was in 
the possession and nrenagement of the Warings 
through their agent Rees. Their agent filed the 
petition for authority to make the current expense 
of repairs, etc., a charge upon the corpus, and cet 
tificates were Issued directly to their agent Gents. 

It is not pretended.that these moneys were bor 
rowed hecause any revenues of the road had been 
diverted from its maintenance to pay interest or 
any other expense This 1s not a case where 
‘* bonded interest has been paid, additional equip- 

ment provided, or lasting and valuable improve- 
‘ments made out of earnings which ought in 
© CQuity to have been employed LO keep down 
‘debts for labor, supphes and the like.” (Fosdick 
v. Nchall. 258 The case 1s one where the claim 
is that the revenues were,inadequate to proper re- 
pairs, etc., and this was a clear borrowing of 
money for such purposes in excess of the income of 
the road, and an attempt to subordinate the bond- 
holders to it without their presence before the 
Court, or their assent In any way. Itis not done 
here upon any theory Ol diversion of funds In 
Fosdick v. Schall, 254, the Court said : 
e 

‘* The power rests upon the fact that in the admin- 
‘istration of the affairs of the company the mort- 
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‘* gave creditors have got possession of that which 


‘in equity belonged to the whole or a part of the 
‘‘ general creditors. Whatever is done, therefore, 
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‘must be with a view to a restoration by the 
** mortgage creditors of that which they have thus 
‘ nequitably obtained. Jt follows that if there has 
* been lil reality 720 dive rsion there Cail be iO 
‘ resloration ; and that the amount of restoration 
‘should be made to ep vad Mmpon the amount of 
‘ bhie chan rsion. lf in the exercise of this poe r 
‘‘ errors are committed, they, like others, are open 
‘to correction on appeal.” 


Nothing in this language looks like the asser 
tion of an absolute power to borrow money 
to improve the road, and, without the con 
sent of mortgagees to supersede their lien, and 
so improve them out of their security altogether. 
And we may in this connection call attention to 
the fact that it has always been denied that this 
money which has been advanced by the Warings 
to their own agent in this really Cw parte proceed- 
ing was ever expended for the purposes specified 
in the order or on the face of the certificates. 
Throughout the record it is shown that there had ~ 
been a steady depreciation of this property from 
the day it went into the hands of a Receiver until 
the present one came in; that in no month had it 
ever been as good as it was In the preceding month. 

[It had never received ordinary maintainance. 

What has been said of the above certificates of 
the Sth series apples also to that designated as No. 
8 of the 14th series, which is really one of the same 
series with the others. It appears that Rees, the 
so-called Receiver, did not issue certificates for the 
full amount authorized by the order of October 9, _ - 
1876, and that his successor, Genis, afterward ap- 
plied for leave to issue certificates to an amount 
sufficient to exhaust that order, and for the pur- 
poses therein specified. (Record, Vol. 2, Parkes So, 
127 and 128.) He was authorized to do so by the 
order of January 29, 1881, and accordingly on 
March 9, 1881, the certificate in question was is- 
sued; and while it purports to have been originally 
issued to the First National Bank of Terre Haute, 
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it is found by the Master to be held and owned, 
like the others we have discussed, by the W arings. 
by these orders indebtedness arising strictly from 
that class of expenses known as ‘ operating ex- 
penses © of a raHroad., IS given al precedence LO 
Which it is not entitled, as we understand the 
rulings of this Court, and made a len upon the 
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COTPUs of the property superior to the mortgaye 
lien, No bondholders were before the Court 
actually or even constructively by their trustee 
when the order of October %, 1876, was entered, 


and though the trustee was a party to the cause at 
the time this last certificate No. 8 of the 14th series 
was issued, his appearance had been procured by 
Genis who was the agent of the Warings, and he 
had procured th it the trustee should be represented 
by the same attorney who represented the Warings 
and himself We cannot understand how any con 

sideration of CULL Canti hold bondholders bound 
by such a representation. The petitions under 
which the certificates were issued, and the certifi- 
cates themselves, showed on their face that they 
were issued for a purpose, and for a class of 
expenditure, in its nature subordinate to the 
hen of bondholders as to the COT pus of the road, 
and entitled to priority only as to the income. 
All persons buying them, buy charged with notice 
of their character and for the purposes for which 


they were issued. In any event, they are one and 
all in the hands of the Warings, who procured 


them to be issued by a nominal Receiver, who was 
their personal agent. That the moneys were ever 
applied and expended upon the road, even for the 
purposes designated, is disputed and denied; not 
were the hondholders eve r before the Court until 
so long a time had elapsed that it was impossible 
to show with absolute certainty whether the 
moneys raised by these ex parte and collusive pro- 
ceedings were ever applied to the benefit of the 
road or not 

The certificates designated as No. 2 of the 16th 
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series, Nos. 5, 6 and 7 of the 17th series, and Nos. 
9 3. 4 and 5 of the 18th series have a common or'- 
gin, were issued under orders procured for pri- 
marily the same purpose, and at the same time, 
and they may be considered together. They ag- 
gregate 873,288.98 of principal, and with interest 
computed to January 15, 1885, $93,548.11. 

In June, 1881, Mr. Genis, as Receiver, presented 
to the Court two petitions. In one of them he 
represented that he had made je rmanent mmprove- 
ments on the road trom earnings of the road at the 
cost of about $80,000, and asked leave to issue cer- 
tificates to reimburse himself therefor. The other 
petition recited that the road was in such bad con- 
dition that it was necessary to put extraordinary 
expenditures upon it to the amount of 880,000, and 
asked leave to issue certificates to that amount, 

and to apply the proceeds on the Lmprove ment of 

| the property. The petitions were filed and the 
orders granted on the same day, apparently as a 
matter of course, and without notice to any person. 
It does not appear that any controversy, investi- 
gation, or even inquiry was raised at all, or any 
discussion had about the issuing of this large 
amount of Receiver’s certificates. There was no 
reference had or evidence furnished. There is not 
the slightest indication in the record that anybody 
really knew at all what was being done, except 
Genis and his attorney. As that attorney repre- 
sented everybody, the Court seems to have as- 
sumed that every body concurred. and, nmithout 
any doubt, the order was entered without any 
inquiry or investigation, as being practically an 
order by consent. 

It is plain in this record that nearly every state- 
ment in the petition presented by Genis,as Receiver, 
concerning befterments, said by him to have been 
already made, was false. Every such statement 
was notoriously without foundation, and any per- 
son paying even a most casual attention to what 
he was doing, and taking the most cursory notice 
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of the condition of the road, of the Receiver’s re- 
port, and the petition and order on which the’ cer- 
tificates he was proposing to purchase were 
founded, could easily have seen that there was 
nothing true whatever about them, and that the 
whole thing was an imposition upon the Court. 
From month to month from the time Mr. Genis 
took possession of the road, until he left it, there 
occurred (i steady depreciation an thie condition 
and value of the property. Therefore the property 
was not even maintained; still less improved. 

Mr. Genis was continually running behind im his 
accounts. He was running deeper and deeper in 
debt. He had not even kept up the maintenance 
of the road as he ought to have done, and he left 
his employes unpaid in order to obtain money from 
the Court by false representations. The petition 
for past betterments was drafted in such a way as 
shows that it was an after-thought, and that his 
counsel had the case of Fosdick v. Schall before 
them when they were drawing the petition, and 
stated facts with a view to bring it within the rea- 
soning of that case, regardless of the truth of the 
statement. It is for that purpose that the petition 
is so careful to pretend what had not a semblance 
of truth to support it, that the regular earnings of 
the road had been ‘** diverted” from the ordinary 
operating expenses of the road to make improve- 
ments. 

He never had any such fund to be diverted 
from other operating expenses to hetterments ot 
the road. There was never a sufficient expendi- 
ture upon the road to keep it in repair; and during 
all the time covered by the pretensions of this pe- 
tition the road was steadily running down, and 
the income fund to the 


there was no diversion of 
use or benefit of the bondholders, or to the zn- 
crease of the corpus of the estate. 

That any additions to the corpus of the property 
in the real nature of substantial ** betterments ” 
were never made at all is shown on the face of the 
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record, for Mr. Genis pretended in his petition to 
have expended in permanent additions to the 
corpus of the property $160,000 during the two 
years prior to April, 1582, 72 addition to ordinary 
maintenance. It the road had been maintained 
with ordinary repair up to its condition in April, 
ISSO. fhenuw df could have been operated, Yet we 
find that it came to a dead stand-still in the mid- 
dle of March, 1882, and that it was then in its 
lowest condition since it was built. Mr. Genis 
proved too much. His schedules and testimony 
show that thi ao Cg rtraordiuary LInprove ments of 
the road kept on continuously for two weeks after 
hig road had ceased lo AY operated at all; and a/te r 
it was stopped by the refusal of trainmen to run 
trains over it because ol its dangerous condition; 
and during a time when over half its rolling stock 
was in the ditch, derailed, or standing in the shops 
awaiting repatrs, and the road was in the posses- 
sion of workmen riotous because unpaid for 
months. <All this is shown in the record, and of 
all this the parties taking these certificates had 
notice, and all this was made the subject of care. 
ful examination by their counsel examining the 
records and reports of the Receiver before they 
took the certificates. 

The parties purchasing these certificates Care 
fully, by their counsel, examined the orders, «c., 
on which they were issued (Record, p. 191) and 
took the advice of counsel on them. They were 
suspicious concerning them, and did not rely 
blindly on an order of Court. 

But whatever else may have been brought Lo 
notice of the purchasers it was apparent on the 
face of these certificates that they were not, like 
those for taxes, issued for the preservation of the 
property; no one so understood them. 

In the petitions and orders, in connection with 
which they were issued, they are always spoken 
of as for betterments. Betterment and preservation 


- 
, 


oY 


are entirely distinct and different. They look in 


Ye 
a 
~ 
¥ 


opposite directions 


And we submit that the Court had no authority 


without consent 


of the bondholders to displace 


their lien to give priority over it to certificates for 


betterments. 


All of the debt rv presented by the foregoing cer- 


tificates was 
remains to be 
class of expensi 


origin the same as that which 
ussed. It had its origin in that 


‘ 


which is incurred in the ordinary 


railroad, and is usually designated 


period within whi 


’ 7 
such indebtedn: 


se.” It differs only from the 

» indebtedness in that it has 
the processes We have detailed, 
Receivers’ certificates; but in its 
honey re presented by the said 
‘nt to the use of the road at all, 
in the making of those repanrs 
simpli S| form of marnle iMdLHCEe 
noral impossibility that any- 

re of **betterments ” can have 
railroad property during the 
1 this debt was incurred; and 


was in fact incurred for ** bet- 
perty, it is not entitled to have 


the prior hens of mortgages subordinated so as to 


(rive if pri its iy\e 


This constitute 


r them. 


hori of Receivers ( ‘ertificates. 
the remainder of the indebted- 
riny has heen riven Dy tne de- 
rene) i] debt of the receivership, 
iry expense of operating the 

hereinbefore stated, of (a) 
vees of the Receivers Dole, Rees 
indebtedness to various railroad 
ted DY those Receivers iW the 
administration ; (c¢ of indebted 


ness incurred for supplies and for damages; (d) 


7 


40) 


of certain enumerated debts LO various people, 
which are for such items as grain-doors lost from 
Catts, overcharges, board bills for employer s of the 
Receiver, compensation for the use of cars, rent of 
a room, for repairs to a roof, for labor, meals fur- 
nished « mployees, damages to live stock, for tele 
graph services of the Western Union Telegraph 
Company, and an allowance to Waring Bros. for 
wOneY advanced tothe i celver: and i) mages due 
ployes of the Midland Railway Company for 
labor performed within six months before the ap- 
pombtment of the first Receiver in the Hervey case. 
This indebtedness is not represented by certificates, 
but was accumulated by the earher Receivers of 


the road forthe various sorts of CN PCnses above in- 
dicated. It was incurred, as we consider, with- 
out any sanction of the Court at all, and moreover 


im violation of CAPPess orders oft the Court. If IS 
now, for the first time, placed in the rank of the 
very high st Receivers’ indebtedness, and given 
priority over the hens of the first mortgage bonds. 
With great respect for the Court by which this 
order has been made, we submit that all this is 
mere ver ral debt, entitled to no priority except as 
it may be held primarily payable out of the income 
of the road, or from some fund which can be af- 
firmatively ascertained to have been diverted there- 
from. We understand this to be the settled 
doctrine of this Court, and if we are wrong in this 
position upon this appeal it is because at the Cir- 
cuit the Court has not given us the benefit of any 
opinion or other discussion of the grounds of the 
rulings upon the subject. The rulings In this case 
appear to us to eliminate all distinctions between 


the various kinds or grades of receivership in- 
debtedness, and to go the length of determining 
that whenever any indebtedness has been con- 
tractcd by a Receiver, the bondholders’ liens must, 
in every case, recede, and that this receivership in- 
debtedness, of whatever sort it may be, must first be 
paid out of the corpus of the estate. Speaking with 


+] 


great delerence, if seems to us that in no othe 
case has the displacement of contract obligations 
and liens ever been carried so far 

We respectfully submit that the precedence 
allowed to this debt ought not to be given it for 


several re*saSeot) 


Finst.——Unil we wholly misapprehend the cur- 
rent of the decisions of this Court. it is the settled 
rule of law that such indebtedness as is mentioned 
above, is not entitled to ‘ lority of pp ivVinent execs pt 
out of the income of the road. 


Kor the ordinary operative expenses of a railway 


that settled rule / hs thy Powel of the Receiver 
and priority of the ereditor to meome Krom 
hos is } \ i Y, hes fp opty | a. +, 4F 14) Purnham Vs, 
Rowen, 111 U.S... 776. the Court has asserted the 
right of this class of debt, when properly incurred, 


to priority of payment out of the income. We 
make no further discussion of those cases, merely 
calling them to the attention of the Court mn this 
connection Ih these an est tol bie in menclature 
has Sfrowtl tljpuoy W hich the mcome of the ro U has 
come to be distinguished as the ‘“‘current debt 
fund.” The current income 1s held to be a trust 
fund for current expense, and as a trust fund for 
that use it is held that diversions from it may be 


foll wed 


Incidentally, b hy, ind’ by inevitable on 
plicat ion, these ca meal the preorely of current 
expense foo that ft / { the Court ha peor’ istently 
refused payment out of the pus, except where 


a diversi rr] of aa nue | ebbaue could lye rhcoWiihls. 
rr . . . ; ’ Ea. mnt FT ¢* f i 
his s-eMmMs to be the menning and erect of these 


eases and the leading theo vand }! neipl In them. 


Thisis the rule distinctly declared as to Receiver’s 
current iIndebtedte - for the essence of the condi 
tion allowed to be imposed in behalf of what are 
ealle ** six montn tims,” is | hat thie y may he 
made to stand as / debl, namely, on the 


i Py De 2a anne tetera: eh nace sea uly 
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same Tooting as 7} they had been contracted by a 
Recelve}) ()therwise, whi is this limit of (fame 
imposed; and why is not the right of a current ex 
pense debt recognized without reference to such 
limit 

So placed they have been givena priority of pay- 
ment out of the rucome., but not out of COTPUs, 


Payment out of the corpus has been refused. The 


unmistakable purport of the cases is that the power 


of the Court, for payment of this debt 1s limited to 
the income and the diversions from it 

Under the principle of these CAaSeS all ereditors 
have notice that the income is their primary fund, 
and that to that extent. and that ouly, mortgages ~ 
must give way to them. The burden is on the cur 
rent expense creditor to show a diversion of Ins 
primary fund if he asks payment from the corps. 
Noth ne of] tive kind pretended he ve is Prana 


facre that fund be hows lo the mortgage creditors, 


i i in on ae . 
and the presumption which thus arises has not 
: dn . 
Peere*r), COVEeTCOMN heosdicl \. Ne hall. 


This is all an tecurrent expens ereditors conlract 
for, ltais all lo mhich the faith 0) lhe Court as 
committed, and it 1s all they are entitled to. Be 
yond this limit they are, as held in the cases above 
cited, to be mere general creditors, 

lt is not enough for creditors holding indebted 
ness such as this merely to show that the Court has 
anarbitrary power to sacrifice the lens of mortgages 
for their benefit Some over-riding equity should 
be shown as a reason for the exereise of such a 
power, if it exists 
The credit of the Court is involved only in what 
it has ordered. It never contracted to give the 
precedence which this debt has now received, 1la] 
encouraged any ereditor to expect it. There is no 
foundation for the suggestion that the faith of the 
Court is holden to the payment of this indebted 
ness absolutely, or beyond the proper administra- 
tion of the fund to which current expense creditor: 
are entitled to look 


a me ON - 


On the contra 


ID 


, it is just to sa'y, if the decisions 


of this Court be what we understand them to be, 
that the faith of every Court, is pledged, until the 


rule of law is changed. Lo the holders oft mortgage 


hens, that priority 


sh | hot be given Lo indebted- 


ness of the character of that before the Court in 


this case. whethe) 


not, Hpon any frond « 


and that as against 


the bondholders shall 


the corpus oft t | a 
that the current 
red thi refor, are a 
revenues of th 
ends with that fi 


stlently ACO UL ¢*¢- 


they may Nort b 
tho 2 \ hier che 
to him ip his adn 


have moLiee ane 


| , 7 
primarily only upon 


LO represent, nan 
} * 7 
and thay that Is Lilie 

’ 


to the indebts 


tract with them 


5 ; 
the language of |, 


quot i] eae _ 

I , ‘| 7 
which not | 
WISE PIGHE to ' 
it is wholly ill 
(ft ¢*! had : Ba iT 
edn in the first 


of the acts of a Re 
crucial question Is 


tLLpor him by the (>) 


represented by certificates or 
xcept the income of the road; 
such indebtedness the len of 
‘preserved inviolate upon 
ite. Relying upon the rule 
e and indebtedness iIncur- 
harge upon the total 
but that the priority of len 


Means 
PL iil st ¥ ‘ 


editors by mortgage 


| lay 
ders of the Court and in 

which, under that rule, 
ted: for thev know that 
vive credil 


ition of the pour perty, also 


Tr Pecelvel and 


nderstand that they can rely 
he fund which he has a right 


var the revenues of the road: 


only fund primarily applicable 

illow the Receiver to con- 
\ rail) al k consideration of 
ustice James, which we 


dmebbLedne before the Court, 
tea 1») certificates, has no 

) priority for the reason that 
nd unauthorized The Re- 
wer to incur that indebt 

When the legal effect 

is involved, the first and 
What powers are conferred 


der of the Court? That order 


iS the measure ol his Powel if is thie MeaSILTEe of 


thie cf fe ies | milhin 


C‘our?d. Every bod) 


j j, ech hie Cthil i é pre Ne yl the 
dealing with him is bound, at 


+ 


his peril, LO Lispect it and know its LEIS. Be 
yond the authority oO} the order lhe (Court is nol 
Pe pit sented, and its faith iS nol involved (Lehigh, 
@c.. can WW. Cee. ee. Fe. ae ae N. a: Kq., Ob. ) 
No precedence att iches to his debt outside the terms 
of the orde: lle cando nothing lawfully to impair 
the estate in his hands, and the validity of all his 
acts depends upon the previous authority of the 
Court (High on Rec., $$ 175, PSO). 

All this indebtedness was incurred tn the teeth 
of ord of L ba (Court cont nn) Ine CA pring 38 li mila- 
fiouw Of thi powell of the Receiver to the use of fhe 
scone Tor PUPPOSses POP sented by this debt, and 
CXpres prohibition upon the Receiver from rong 


: : ss : 
beyond that fund without the order of the Court 


j 4 (jj Ly, (is id sis beece iS 
; $ } 
Oi pave 6. vol. 1. of the record, will be found 
i ; j ' ' ° 
bhe order apporitling Mir. Dole, who was the first 


> ‘ 
Reece 


Th i Silom eee COTTE PMOW i> thie tue iver to carry 


on the business of the road, to CLLLP LOY operatives, 


etc . - mick 2 send ubject to L hie ie resion and direc- 
tion of the Court.” And as to payment of the 
expen es thal hye Paty TbacuLr, thie order provides, 


page s, as follow 


lf | furthes ordered, ulitndved and decreed, 
lhatl oud Oy} thie HECP TEE OS thier shall COM tnlo Lhie 
hauds {ij said hy wa Ee Gf ed | iron operation (] said 


railway, he shall 


Kirst Peay i eurrenl ( \}) hiss micident 
to the creation or administration of this trust. and 
to the operating of said rulwav or railroads. 


* Secoud., Pay “ull Sums due coy to hecome due 
connecting or intersecting lines of railroads, aris 
ing from the mterchange of business, and for 
track service of other railroads used by said) Lh 
nois Midland Railway Company in the operation 
of its lines, and all amounts now legally due from 
said railway company or companies for taxes. 


Li 
| 


* Third —Pay all amounts due to all operatives 
and employees, and attorneys and agents of said 


bo 


colnpany or companies for any service rendered 
said company or companies since the 11th day of 
March, A. D. 1875. 

** Kourth. Pay all amounts due for supplies 
purchased and used in operating said railway or 
railroads by said Company or companies, for sup 
plies furnished to laborers and credited against 
their labor, since the 11th day of March, A. D. 


 hifth.— And all amounts due from said rail- 
way company for or on account of the rental of 
rolling stock and the money belonging to said rail- 
way company, except as heretofore directed, shall 
be beld Dy said Receiver until he is authorized to 
disburse the same under the order or decree of this 
Court. 

* Sarth.—And said Receiver is further author 
ized, in case it is proper in his judgment, with the 
sanction of the Court, to use any balance of funds 
(ti ising from Elie Opel aling of said railway or rail 
roads, for the purpose of protecting such of the 
real or personal Property of said corporation or 
corporations, under lien, sale, pledge, mortgage or 
contract, from sacrifice by the payment of interest 
or principal or otherwise, or by the renewal of such 
pledge or hen, bho Puee Ol eontract.” 


a } 


In the order appointing Rees, his powers, as Re- 
ceiver, are defined as follows | Record, vol. 1, pripe 
Lo4): 


‘That said Rees. as such Receiver, have and he 
Is hereby vested with all the power and authority 
in respect of said property of said Illinois Midland 
Railway Company, and of all property now in the 
possession of said CODIpAaAnY, or of said Receiver. 
that at any time heretofore may have been owned 
by orin possession of said Peoria, Atlanta and De- 
eatur, Paris and Decatur, and Paris and Terre 
Haute Railroad Companies respectively, that was 
vested in said Creorge Dole by the order appointing 
him Receiver as aforesaid: and that said Rees have 
and exercise generally all the power and authority 
AS such Receiver as Was conferred Upon or vested 
in said Dole by the order appointing him Receiver 
as aforesaid, and be subject hereafter to the same 
duties imposed upon said Dole by said order, refer- 


4h 


ence to which said order is hereby made, and 
the said order, so far as applicable for defining of 
said power, authority and duties, is made part 
hereof.” 


in like manner the orde Ly) which Genis was 
appointed defines his powers simply by reference 
to the original orde} appointing Dole, and itsterms 
(Record, vol. 1, page 268), are as follows: 


* Itis further ordered and decreed, that the said 
Louis Genis, as Receiver, have and he is hereby 
vested with all the power and authority in respect 
of said property that was conferred upon said 
Dole by said order appointing him original Re 
ceiver in this cause as aforesaid, and that said 
Louis Genis, as Receiver, have and exercise 
generally all the power and authority conferred 
upon or vested in said Dole by the said order ap 
pointing him Receiver, and be subject to the 
same duties as to priority of payment of indebted 
ness as were Hnposed upon said Dole by said order 
under which he was appointed, reference to which 
said order is herebv made, and the same, so far as 
applicable for the defining of the powers, author. 
ity and duties of the said Louis Gents, as Receiver, 
is made part of this decree.” 


These orders direct the Receiver Lo pry all the 
class of CA Ppelise rr presented by the indebtedness 
now before the Court “‘out of the moneys that 
shall come into the hands of said Receiver from 
the operation of said railway.” In express terms 
are specified the very items; the current expenses 
of operating the road; the sums payable to other 
roads, arising from interchange of business: 
moneys for track service of other lines used by the 
Hl. Midland in the operation of its lines; the mis- 
cellan OLS debt ' described 1) Lhe por sent de ree: 
and the six months claims 


In the original order is the following paragraph: 


“ Fufth.—All amounts due from said railway 
company for or on account of the rental of rolling 
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stock, and the money belonging to said railway 
company, except as heretofore directed, shall be 
held by said Receiver until he is authorized to dis- 
burse the same under the order or decree of this 
Court.” 


Here is express direction to the Receiver to ex 
pend no moneys of the company, except those 
coming from operation of the railway, until au- 
thorized to disburse the same under the order of 
the Court. He is authorized to incur certain 
obligations under the revision and direction of the 
Court, but the order is explicit that they shall be 
paid out of certain specified moneys. Except as 
they areso paid, no power is given to incur them. 
If the fund was inadequate to pay them, the fact 
should have been reported to the Court for its 
‘supervision ” and ** direction.” 

No person dealing with the Receiver and giving 
him any credit whatever for supphes or any other 
matter connected with his administration of the 
road, had authority to look to any other fund than 
the revenues of the road for his payment, nor 
found in the orders of the Court any encourage- 
ment to expect that as to any other fund or prop- 
erty than those revenues he would ever be entitled 
to or geiven prec dence lj per nw such precede wce 
now he is given a benefit upon the credit of which 
he did not contract, and which he had no right to 
r xpect - hut, Ol} thre oth 7 hand, the bondholders 
had every reason to believe it would be denied 
Lo him, ana the aniue ~ prima fact theirs,” held 
inviolate for them: and to understand that the 
faith of the Court was pledged to them for that. 
There was never any authority given to let these 
debts accumulate, or to make them a hen, or to 
borrow money elsewhere for then payment, If 
is idle to prohibit the disbursement of money 
without the order of the Court,1if without such 
sanction the Receiver may nevertheless incur 7x 
dehbtedness at his caprice, to the payment of 


Ls 


which the Court will be bound to subordinate 
the mortgaged property of the Company. When 
moneys arising from the operation of the railway 
were insufficient to enable the Receiver to ohey the 
order of the Court, it was for the Court to say 
what should be done next, not for the Receiver. 
The road might SLOp. There was no power given 
the Receiver to roll ap a debt avainst the hen of 
the bondholders lf is plain that all this debt has 
been incurred tet only without authority of the 
Court, or of law, but in express violation of the 
order of the Court. How can it vindicate a claim 
that the contract lien of the mortgage shall be de 


stroved to give it precedence / 


THirp.— Nothing can be based in this case upon 
the acu scence of the trustee, actual or con 
tructive in the first place, the Lrustec has ho 
power to consent to anything detrimental to his 
trust. He isa trustee to uphold the interest of 
bondholders, not to destroy them. In the next 
place, the trustee can, at the most, only be held to 
have acquiesced in What the Court in the course of 
the cause actually did, and the Court had not, 
until this decree, eiven thus indebtedness ‘i lien 
npon the corpus of the estate. The trustee had 
not acquiesced in what the Court had not yet done, 
and it had not given this indebtedness priority 
over contract lens of the mortgagees. The trus 
tee has never knowingly acquiesced in anything 
connect cf \\ ith the « Kiste nce of this indebtedness. 
ind now, on behalf of bondholders protests against 
i] Hllowance to their detriment. (See pages oF, oo. ) 

We submit that, while the allowance of prece 
dence to any of this Receiver’s debt is inequitable, 
the allowance ol precedence to the Warings for debt 
of their agent-receiver, Incurred without authority 
is especially so. It does not he in their mouth to 
claim acquiescence by the trustee in their pro- 
ceedings while they assumed to represent him and 
controlled his attorney. His apparent acquiescence 


eke a a eel 


we 
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and that of bondholders was only their own, and 
he now repudiates their representation of him. 

For these reasons we respectfully submit that 
none of this Receivership indebtedness should be 
given priority over the lien of the first mortgage 
bonds of the Paris and Decatur road 


{ji bhi 7" e049 Mouths (‘laiwms 


The bill in the Hervey case was filed, and the 
Receiver unde if appomnted cor) the Lith day of 
September, 1S75 It was not a foreclosure case. 
No bondholders were before the Court actually or 
constructively. The order under which the Re 
celver Was appointed contained the specific diree 
tion that the Receiver, ** out of the moneys that 
should come into his hands from the operation of 
said railway, should pay all the amounts due to all 
operatives and emplovees and attorneys and 
agents of sad COMPANY OF CODIDPAIITES ror any ser 
vices rendered said COCTMPAnNY OF COTIpPAnTCs since 
the lith day of March, A. D. 1875.” No other 
order upon this subject was ever made until the 
entry of the final decree now before the Court 
by that decree all thi Indebtedness is given 
priority over the mortgage lien and Is directed to 
be paid out of the COTPUS of the property atl the 
expense of the mortgagees.. We understand that 
where mortgagees come tnto a Court of liquity 
asking the affirmative exercise of its powers fon 
purely equitable relief, it may properly be tmposed 
Lipon them as a condition for granting: su i reliel 
that out of the income of the road such mndebted 
ness contracted in the operation of the road should 
be paid by the Receiver as if it were current debt 
contracted by the Receive: Vnd furthermore, that 
the revenue of the road is a trust fund for the 
payment of its current expense, or debt contracted 
therefor. and that it 1 primarily applicable as 


i 


such a fund to the payment of such indebtedness, 


id that diversions from it may be followed. We 


ie hol Hivised Of Any authority 7) this Court LO 

the pavment of such indebtedness, not 
merely out of the revenues of the road, but oul of 
the corp Ol thre property at the expense of mort 


\ We biave aid. this was hot a fore losure CASe 
When the Receiver was appointed No ferms as to 
ae paVviIne . Go such indebtedness out of the 
corpus of the estste have ever been imposed by 

iv Court in these causes at anv stage of them 
No other order concerning then pavinent has ever 
been made prior to the Gnal decree than that above 
nowh, pide wWhien thy Recervel Wiis appornted 


{ ) Phil pretended thigat there have evVveyTy Deon 


rsious from fhe revenues of the road Lo be 
Pollowedl pp) Current eX pense creditors” as a fund 
| ne to them \ ald before, we have not 
thi meneht of any Op IO Ol the Court at the 
Circuit, and we do not Know the grounds upon 
Viich it is mow first required of the mortgage 


boncholdey tonat thev must contribute out of their 
ecurity and out) of the corpus of the railroad 


i Mery, Prin 1a)] the pavinent 7) these old SIX 


We respectfully submit that thpron the principles 
tablishes by this Court the holders of those 
claims are entitled to priority only out of the 
venues of the road, and are not entitled to priority 
uitof the corpus of the property as against the 


ILXPENSE OF THE SeEPARATH ROADS FOR TERMINAI 


MACILITIES AND TRACK RENTALS 


Phe Court having ascertained by this decree the 
amount of Receivership debt to which it will give 
priority over the mortgayves, then divides that total 
“mount between the three several roads in propor 


tion to their mileage. It thus puts a definitely as 


certained portion of Receivership debt upon each 
of the roads, and gives this amount of debt its pri- 
ority specificalls on that road and over the bonds 
of that road. In making up the total amount to 
be thus apportioned between the several roads, 
there is inciuded a considerable body ot debt, 
which. Wwe iusist. bel riers itS against the bond 
holders of the Paris and Des atur road, distinctively 
to the other two roads and should be put exclusively 
upon them, and the Paris and Decatur road ought 
hol to be charged with any pear of it as against 


the hen of its hondholade } 


That debt is of this character: 


The Peoria, Atlanta and Decatur road was neve 
finished at either end lt has always had to pay 
S1.200 to S1500 perl month for access ovel othe I 
lines into Peoria lt reaches Decatur at great cost 
over 14 miles of Illinois Central Railroad tracks 

The Paris and Terre Haute is 13 miles long, and 
then uses 8 miles of the track of the Vandalia Rail 
road Company, and its terminal facilities. It does 
not own one hat im Value ol the track between 
Paris and ‘Terre Haute 


The Paris and Decatur uses only two miles of 
Illinois Central track at Decatur, and has wood 
eastern connections at Paris with th lndianapolis 
and St. Louis Railroad 

Lnder thes CICUTISLAN We sav each road 
should pra its own terminal ch tyres and the cost 


of reaching its own charter points 

A large amount of this debt has been incurred 
for terminal facilities at Peoria and at Terre 
Haute, and for rental of track hired by the Peoria, 
Atlanta and Decatur to exvable it to reach its ter- 
minal points, ina Witho i! Wii I) iT could vol Cow- 
ynect with the Paris and Decatur at all The Paris 
and Decatur road extends to within two miles of 
Decatur, where it OWT iLs depot and cvrounds, 
and it could terminate al Decatur with advantage, 


bid that diversions trom it may ne followed. We 
ive not advised of anv authority of this Court to 
direct the preayvinverat of such indebtedness, not 
merely out of the revenues of the road, but out of 
the COMPS =) the prraopie rmhvatl the eX pelse of mort 

\s we have said. this was not a foreclosure case 
When the Receiver was appointed No ferns as to 
the paymert of such indebtedness out of the 
corpus of the estate have ever been imposed by 
mv Court in these causes at anv stage of them 
No other order concerning then pavinent has ever 
been made prior to the final decree than that above 
shown. nie Whrem thie Recervel Wiis appotnted 
3 bheol pretended that there have ever been 


diversions” from the revenues of the road to be 
followed by “current expense creditors” as a fund 
Ly hong tO them \ ald before, we have not 
the benefit of any opinion of the Court at the 
Circuit, and we do not know the grounds upon 
Which it is now first required of tine mortgage 
bondholders, that thev must contribute out of their 
security and out of the corpus of the railroad 
property, a fund for the payment of these old) six 
mionths claim 

We respectfully submit that upon the principles 

tablished by this Court the holders of those 
claims are cutitled to priority only out of the 

venues of the road, and are not entitled to priority 
out of the COrPUS Ol the Properby cis against the 


ICXPENSE OF THE SEPARATE Roaps FOR TERMINAI 


MACILITIES AND TRACK RENTALS 


Phe Court having ascertamed by this decree the 
amount of Receivership debt to which it will give 


priority over the mortgages, then divides that total 


Baeeleeen bet we t*}) the three ~ ( vernal roads in} propor 
lion to their mileage. It thus puts a definitely as 


~b 


certaimed portion of Recs ivership debt LLprork eat h 


of the roads, and gives this amount of debt its pri- 
ority specifically on that road and over the bonds 
of that road. In making up the total amount to 
be thus apportioned between the several roads, 
there IS included i considerable body | debt, 
which, we iusist, belongs. as against the bond 
holders of the Paris and Decatur road. distinctively 
to the othertwo roads and should be put exelusively 
upon them, and the Paris and Decatur road ought 
not to be charged with any part of it as against 
the lien of its bondholde: 


That debt is of this character 


‘The Peoria, Atlant band Decatur road was nevel 
finished at either end it has always had to prey 
S1,200 to S1.500 per month for access ove other 
lines into Peoria. It reaches Decatur at great cost 
over 14 miles of [illinois Central Railroad tracks. 

The aris ania Ter ttaute Is le miles long, and 
then uses 8 miles of the track of the Vandalia Rail 
road Company, and its terminal facilities It does 
not own one-half in value of the track between 
Paris and Terre Haute 

The Paris and Decatur u ily two miles of 


Iilinois Central track t Decatur. and has wood 


eastern connections at Paris with the Indianapolis 
and St. Louis Railroad 
Under these circumstances we iy each road 


should pray Its OW) Leriniti iL ch Urges, and the cost 
of reaching its own charter points. 

A large amount of this debt has been incurred 
for fermiual facilities at Peoria and atl ‘Terre 
Haute, and for rental of track hired by the Peoria, 
Atlanta and Decatut lo enable it to reach its ter- 
minal portits, and without which it cold wot con- 
ynect with the Paris and Decatur at all. The Paris 
and Decatur road extends to within two mules of 


Decatur, where it OWT ILS depot and vrounds, 
and it could terminate at Decatur with advantage. 


- wee = <—— 


Many road connect with it there to which it 
could transfer its business, and from which it would 
receive probably all the business it could do. } 
All these terminal « X pelises and track rentals ot 
the Peoria \tlanta and Decatur, and of the Paris j 
and Terre Haute, have been always charged up by 
the Receivers against the combined Illinois Mid- 
land The Part mid = Decatu bondholders ought 
not to pay a dollar of them, for they have nothing 
to do with them The amount of such indebted- 
aL Is hare Ohne item shown on Record, vol, Ze 
page OSG, 1 Schedule LL. as S14,160.61, due the 
Wabash. St. Lou mid Pacitt Railway, amounted 
Oricrin TA Mp ove) 70 CE buat has been reduced, 
however. by a eredit of over 86.000, This was all 
mcurred by the Receiver in obtaining entrance mto 
Poorta for the western section of the road; andthe 
credit is devived from moneys paid or work done 
by the entire line That mem should be removed 
CVIEIVELY Tro ‘ait rari bial Decatur. ana il propor 


bhoobpiabe pri | al preeVvenvent onaccount of i returned, 


Cory tha the page t baeen Uppears, as allowed by 
Court, the amount of SLL3BS87.17. in favor of the 
Peoria and Pekin Lonion Rathroad Company, fou 
torpiina dat lentranee into Peoma for the 
Western section ft they TITEL LLL ne disposi 
i] } bi biel in 

fhe amounts involved are larg lneluding the 


Porerome there ould by charged the following 
beh irntnst the Peoria, Atlanta and Decatur: 
S14,160.6b on p. 686 in Schedule bL... Record, vol. 2 
». 686 in Schedule L 


p. OSO tn Schedule | 


\« bitin ii) Peoria bial terre Haute thre following: 


S97,050,41 on p. 686 in Schedule L, Record, vol. 2 


hy ‘ PrPPCotayats tk till Hinpaid The COMIN 
Receiversh 1) hea oa Midition to this. already paid, 


and is how paving large amounts on this account. 


Karnings belonging to the Paris and Decatur s 
curity have been steadily diverted for years to 
bearing the expenses of other properties not part 
of that security. 


PARIS AND DECATUR MORTGAGEES NOT AFFECTED BY 
OPERATION OF THE ROADS ‘** AS ONE LINE.” 


We respectfully insist that the considerations 
based on operation of all the roads as united 
In a common interest, have no relation to a mort 
yagee of ove of the roads, having no connection 
whatever with the other roads, and no interest in 
their operation. 

It is said that this indebtedness has arisen in 
the course of the acini tration Ol these roads 
‘as an entire line”; and the conception of these 
roads, as united and combined into a single enter- 
prise, appears to have determined some of the con 
clusions in this decree As we understand it, it is 
upon this basis that the expenses incurred specifi 
cally by the Peoria, Atlanta and Decatur road for 
terminal facilities and for track rentals to enable 
it to reach its charter ferment, and connect itself 
with tne Paris and Decatur at all. are treated as 
A COMMOL CPEs of all lhe roads rnd ipportioned 
between them. Undoubtedly this is legitimate as 
between the railroad companies who were parties 
to the contract of conveyances, and as between all 
parties who were contributors to, or undertakers 
in the Operation of all the roads togethy Pais alll CT] 
tire line: and It Is prrarpmel ind equitabl i hold all 
parties so connected with the ents Pprise estopped 
Lo question the validitv of the transaction, and of 
the conveyances by which the roads were united in 
the ownership of the Peoria, Atlanta and Decatur 
Company. Buf the Paris bid w catul bondholders 
AS mortyayees rie’hr ly (} that road. hold Hone oft 
these relations. They have nothing to do with the 
conduct of a@ joinl enterprise, and can derive no 


henefit therefrom \s creditors merely thev can 


nol be estopped fo deny thr validity of the convey 


AnNLCeS above ii ntioned., Oas to he bound by all 
the consequences of such conveyances, and of the 
MISLITUTION OF a hount cadiministration of the proper- 
ties as a common enterprise. They may concede 
that those niet pO py rly be so bound, Who Were 
parties to the contract of conveyance originally, or 


} } | 
Who were terested as contributors to. or under- 


LaKel I the jomt enterprise And thev deny 
Pibal rrye’\ piive Vel iti iii Prwtiiiiey Ol Gecree 


ie 
bidpiteedt Un. Partie dy ad Tb, O} iequilesced bth cilh et 
of unlon OF these roads, ov have evel accepted 1 
derived ctliy\ benny | Whatever trom their combina 
tion; nor have they ever by any contract, or 


through any dealing, ov by any pleading in all this 


protracted litigation, | vnized the unton of these 
roads a combined il L COO undertaking. 
We are speaking specifically for the holders of the 
LiTISti le hele read aha title’ Ae Pasa) reat ymonds «>t thie 
Paris and Decatur road Krom the earliest 


moment of this litigation and of this} celvership, 
ereditors of the Paris and Decatur have branded 
the union of the roads as fraudulent, and the liti- 
pation and receive) bity) is collusive, and instituted 
for fraudulent purpose The question of the 
validity and of the legal effect of the conveyances 
Ol thie st mallroad i} riWaAVS Deel) bl dispute; aia 
its effect por can i-(] bia urrendered bonds 
has .been submitted to the Court by the trustee 
of the Paris and Decatur mortgage mn its plead 
ngs lh these causes, as al undetermined ques- 
Lion abt Isstte betWeen Its ceslitis qi frust; and 
the holders of the unsurrendered and unexchange J 
Paris and Decatur bonds have always msisted that 
the union of these roads was binding upon the 
parties to the contract by which the Vy were com 
bined, and bound those who dealt with the Ilinois 
Midland Company as the representative of thecom 
bined roads, and who surrendered and exchanged 
their Paris and Decatur bonds for Midland bonds; 


but they have insisted as to themselves. who 


~ en i a ere — 


* 


were never parties tothe transaction and who never 
so dealt, that they were not estopped to deny the 
validity of the conveyances, and they have denied 
it, and now deny the validity of the convey 
ance of the Paris and Decatur road to the Peoria, 
Atlanta and Decatur; and submit that the Paris and 
Decatur bondholders that 1S, the holders of the 
unexchanged and unsurrendered bonds ought not 
LO be concluded by any of the CONSeGCUeCTICeS of 
that conveyance 

A railroad company cannot, without affirmative 
legislative permission, sell or lease its road to an 
other company, though the latter undertake to 
keep if 1 operation forthe use of the public; for 
it cannot law fully divest ihself Of its powers lo per 
form its public duties, nor ean if fransfes its public 
duties to another COTHpPAanY, Tor can it fransfer its 
frauchises to another f OM MAUMY, (ji ¢ nable another 
company to use them rom, a, 2 Ces 
Wovwans, 17 hlow ao HOWAS S lest Jersey ia 
R. Co., OL ULS., 71: Morawetz on Corp., SS 490, 
eras werner’. 7.71. 41.8. ('o., OY Hli., bY, 

The conveyance of the Paris and Decatur Rail- 
road was made under the pore sumed authority of the 
following section of this charter of the Peoria, 
Atlanta and Decatur Railroad Company already 


shown at page 


5. Said COTM PATLS shall have the power to 
unite orconnect its railroad withany other continu 
ous lines of railroad constructed or which may here 
after be constructed in the State, upon such terms 
as may be mutually agreed upon, between the com 
panies so uniting or connecting, and for that pur 
pose full power is hereby given to said company, 
to make and execute such contracts with any other 
company as will secure the object of such connec 
tion; and the said corporation may furthermore 
lease or purchase upon such terms as may be agreed 
pon, (iy olhie - roads (>) parts of roads. either 
wholly or partly constructed, which may constitute 
or AY, adopted (ts part a} their beetedi line. and by 
such lease or purchase they shall acquire and be 


* Shee 


come vested with allthe rights and franchises per 
taining to such road or parts of road so leased or 
purchased. inthe right of way, construction, main- 


tenance and working thereof.” 


KX Ln bron Will show thicat the Powers viven 
by the fifth section of the char cr of the Peoria, 
Atlanta and Decatur, are viven for the purpose of 
facilitating under the third section the construction 
or furnishing of a line from Peoria to Decatur. 
No powel IS given Lhe company LO purchase out- 
side its terminal points. The Paris and Decatur 
never Was a “ continuous line ” with it. It may 
purchase only what may ‘S be adopted as part of 
its mam line.” That main line. of COULTSe, extends 
only from Peoria to Decatur. lt is not presuma 
ble that if was intended to confer upon all the 
roads in the State the power to-sell themselves out 
to this Peoria, Atlanta and Decatur Company. 
Hlustrations of the exercise of the powers conferred 
are the arrangements by which the road reaches 
Peoria over the Wabash road, and Decatur over 
the Uhnois Central, so that the road itself has 
never vet touched either of its terminal points. It 
runs “* dead.” as it is called, that is excluded from 
doing any business, over these fourteen miles at 
one end and five miles at the other. It can make 
nothing a continuous line with itself from Decatur 
eastward, for it does not reach Decatur. 

Another and more conclusive objection is that 
the charter of the Peoria, Atlanta and Decatur was 
enacted many years after that of the Paris and 
Decatur. Even if it be allowed. therefore, that 
power Was viven to the former to purchase the 
latter road, and that power to the latter to sell is 
to be inplied therefrom, such implied power 
would be merely permissive. It would be an 
alferation of the charter of the Paris and De 
catur, offered by the Legislature, but inoper 
ative until accepted Ly vote of all the stock- 
holders (Morawetz on Corp., $$ 53, 54). There 


was never any pretense of adoption by the Paris 
and Decatur of the new power implied in the 
charter of the Peoria, Atlanta and Decatur until 
the execution of this deed in 1874. In the mean 
time the Constitution of IS70 intervened with the 
following provision: 


* All existing charters or grants of special or 
exclusive privileges, under which organizations 
shall not have taken place, or which shall not have 
been in operation within ten days from the time 
this Constitution takes effect, shall thereafte: have 
no validity or effect whatever.” 


The deeds of conveyance ib question here were 
made, therefore, wholly without authority of law. 
This is an objection which may be raised by 
private parties as well as by the State if then 
property rights are directly assailed and injured 
by the exercise of the powel assumed. If by ita 
burden of expense, belonging peculiarly and solely 
to the Peorta. Atlanta and Decatur road. is to be 
transferred to and charged upon the Paris and De 
catur, to be paid out of th i Tinie 7 hondholders 
of that road, the ob yer tion mav be raised by them 
as well as by the State. 

Although the sale and eobveyahce of the Paris 
and Decatur Railroad was wholly and unqualifiedly 
vitrva vires, it does not follow that itis to be treated 
as absolutely void as to parties to the transac 
tion. who would. of colrse, be bound by it. as 


their own act. if it were lawtul 


Paris cruel LDdecatiny Boudholders decane ele hecpite 
psced dil l pron ‘ii? torn Operation ‘il bhi 


Roads 


ln the order ot the Court. sul prige iW), Vo 2 «] 
the record, is the following passage : 


‘“ Those who were parties to the arrangement In 
‘question, those who acquiesced in if, and those 


ho fark | ' risvpie by Sonne Propet proceed 
ier to ah On ul hadity. should be held to he 
estopped to raise any such question in these 
Cttist Phe titigation must, therefore, be con 
ducted to a cor nm upon the basis that the 
e and transfer by the Paris and Decatur Rail 
d Company and the Paris and ‘Terre Haute 
( mnpanv to tine ‘POTTA, Atlanta and Decatur 
| not to be here questioned,” 


PProortponal ( Copeeywanyv ft 


of this language it 


in Thy vaick yy 
ly tent it this stage of this argu 
rin to the front the elements in this 
\ justly exclude the holders of the 
maneed and uneanceled Paris and Decatur 
ila comprehensive term In the call 
bh Grenis, for the Grants and the Warings, 
7 pon the Union Trust Company to act, by 
ott hownm the record. at page So), vol. 1, 
ep ited that -Albert Grant and Waring 
i Wer whers of nearly all the first mort 
bonds of the Tinos Midland Railway Co., and 
He rrst horteag nds of the Parisand Decatm 
Maris and ‘Terre Haute Railroad Companies. 
OO remembered that the Warings afterwards 
Che OWT by purchase, of the interests 
he Girants in each of these roads 
| Kd appear from that letter that the War 
ind Girants were owners of substantially the 
te uterest mall the road lt was true of the 
others, butt was not true of the Paris and Decatur 
uf ibstantial miter the practical ownership 
rthat | Was represented by its bonds, and of 
i re'\ ela woud Suechia threes hit held they 
1 in Buus elo Wohiat portion these 
[ Ga Viole ha tready been shown. ‘The 
Warnes bought ortemally, in’ IS7T2. 028 bonds 
tec. vol. by p. 1228. On July 4, Is74, they had 907 


Phe others they had doubtless sold On February 


‘ ‘é LOA. tha \ I) 7 mia e*X\ 4 Triirea i ~S bonds, AS 1S 
chown by the receipt printed on page so of this 
into possession of those 


he did of all the 


ireumenl (sens came 


aLrcllth. is has been expla at § ys 


other bonds, which had been exchanged and can 
celed by other people. Record, vol. 1, p. 1233. Of all 
the canceled Paris and Decatur bonds which he has 
produced forthe Warings before the Master but 885 


Were derived from them The other Lou bonds © 


which he has produced jor thie i Were exchanged 
and delivered to the Grants by othe people, who 
are doubtless now holding the Midland bonds 
Which they received in exchange, and who have 
never produced them before the Master ‘Those 
bonds do not belong to to the Warings Now 
coustat but that among them are the vv bonds 


dramyp aud paid oll hy bhis COME UY ana C*;itie eled. 


as stated in that receipt. They had, when Genis 
apphed to the Union Trust Company, no othe 
interest in the bonds of the Paris” and 
Decatur than that which is just stated 
In the S85 canceled bonds hhe rest of the entire 
issue, except the 22 which had been drawn and 


paid, were still dispersed and outstanding in the 
hands of others The trustee was certainly in 
duced by misapprehension and by misstatement, 
to place himself in the hands and guidance of Mr. 
Genis, and to permit’ him and his” attorneys 
to act for him im Court and in legal proceedings. 
The holders of the othe outstanding bonds are 
assuredly not estopped to deny acquiescence by 
such a representation as that. Assume that they 
knew the trustee was in Court, after the appear- 
ance was entered, still thev did not know that he 
was beme deceived, and put in a false position, 
They had a right to stand still and expect only the 
proper ex reise of his duties; and his mere pres 
ence in Court cannot establish, with any justice, 
their ACGulescehce In the acts of Persons by whom 
he was thus misrepresented, the Warings, their 
attorneys or them agent-receivers, 

Moreover, they found the trustee, from time to 
time, Chprprctie nly asserting the separate and in- 
dependent rights of the Paris & Decatur mort 
On December 5, 1576, the Trust Company 


pagees. 


siete anne cating 


gees neem ile dns esis 


tiled its own bill in the United States Court to 
horectose = thy Pari & Wecatur mortgage, and 
the others also. In February, 1878, it filed another 
Dil! in the federal ( ir’ specifically to foreclose the 
Maris and Decatur mortgage separately: and in 
\p i followme it removed the Hervey case into that 
une Court. These bondholders had a right to svp- 
pose that their peculiar interests were being prose 
uted and protected by therm truster The are not 
estopped to deny their acquiescence mn acts of 
the Waring of a wholly opposzcle character, 
14) Which tha Listes renamed sHlent hecause 
pre ented ty PCSOs Also representing 
the Watrings themselves, but whose action he 
now repudiate and disatfirm (One must Cross 
many broken bridoe 10) bring citi estoppel Prom 
the door of the Waring tid Gienis home to these 
ttered bondholders... At last. when the actual 
iiugation Wa known, they presented im \ugust, 
ISS]. thn filed ty Kriedenberg, isking the be 
movalof the Midland Reeeiver, the removal of the 
brustee, the titnediate separate foreclosure of the 
& Decatur mortgage for the unexchanged 

pened Ti y have prosecuted that case with the 

rity chill em totlh bresenbl Line Hiow have 
minely on then night ;/ Lautled 

Ht sracetTivil Vv of them trustee : lrnorant 

i} 1 | | | £ deceived, and by representa 
mt DV The perso in adverse interest 

to thet: comin brite | urt with ther own bill as 
” the situation was understood, ~~ how have 

t dyer quuesced tb anvthing adverse to their own 
distinetive rrehts und therrown mortgage / And 
how can the Warin be allowed the effeet of an 
ry hy \ time HCCULESCOTIC : Thi least to which 

the liolders of thy iis & Decatur bonds seem to 
be entitled is. that the Warines. as to all their in- 
Perest bal claim them Recelve rship debt and 
their canceled bond brah bye postponed to them, 
AS fo s2mN\ ilevwed lequar scence of the trustee. 
thy iv. that from the time the trustee. 


i] 


the Union Trust Company, accepted the trustee- 
ship under the Illinois Midland mortgage, its atti- 


tude became equivocal, and it had no longer 


power, as a representative of the Pars and 
Decatur bondholders, to give away or compromise 
their distinctive rights nnder that mortgage, SO AS 
to conclude them in the interest of the Ilhmois 
Midland, qr I> any of the acts of that COMmMpany., 


ALL RECEIVER’S DEBT SHOULD BE PRIMARILY 
BORNE BY THE PEORIA, ATLANTA AND DECATUR IN 
EXONERATION OF THE MORTGAGE OF THE PARIS AND 
DECATUR RAILWAY 


This is founded solely upon the common and 
settled relations which exist between a mortgagee, 
say of a farm, and a purchaser of the mortgaged 
property, who (ISSUES and (trees lo pay the 
mortgage. In such a case the purchaser becomes 
primarily lable upon the debt, and may be pro- 
ceeded against directly as the primary debtor by 
the mortgagee, 


Jom — (2) Mt a ,40) 


Being thus holden, it is zs duly to pay and dis 
charge all expenses incident to the mortgaged 
property, such as taxes, special assessments for 
bridges, highways and the like: for he is bound to 
pay the mortgaged debt, and, as the greater in- 
cludes the less, to protect the mortgaged security 
from beng consumed by such CAPELSes. 

To allow them to accumulate is of the nature 
of waste, which ts not permitted to the mortgagor, 
and where taxes, etc., are not paid, or waste is 
suffered, the courts of ch tncery protect the mort 
gage security by Receivers or otherwise, and ac 
tion will lie against the purchaser, who has become 
the debtor, for moneys paid by the mortgagee in 
discharging such liabilities, or for any unsatisfied 


balance of his mortgage, if the mortgaged prop 
erty is taken for them 
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property thus purchased 
of expenses arises, but 
owever, and which, lke 
the purchaser, as by the 
oneration of the se mrely. 
biect to certain public 
i limits it must be kept 
ist run: and the cost of 
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mnipanies: no such unton 
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sults of a mere sale of | 


COrpPOratLLONsS in owned | 
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from Reorei (Pid bea bro 


Ky the ( onsolidation 
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railroad corporations, the 


perty to the Peoria, At 
f a consolidation of the 
the following citations 


| a | 


of two or more domestic 


einen orporalions become 


{ 


merged in one. Both the old corporations cease 
to have a separate existence, and all their respect- 
ive effects and franchises become vested in the 
new company. ‘There is now but one. Jt 7s made 
up of lhe commingled ele ments of thie {wo pre 
existing companies, so combined and merged that 
neither is any longer distinguishable or can be sep- 
arately identified or brought into Court (pp. 588, 
589).”’ 

‘* And so the Legislature may allow a consolida 
tion of two railroad corporations by the merger 
of the one wut the other, whereby the One so 
merged loses its corporate existence. Such mer 
per works vith it a diss ution, destroys the 
actual (or de facto) identity of both, but preserves 
the legal identity of the latte: The.company so 
merged, that iS. all its piel Lye iS, prHttss into and be 
come members of the COM PAY into which it is 
merved All its corporate privileges and property 
hecome vested there, il | cli thie liabilities of 
thie f rlivel CORA PIE Y become chargeabl against 
thie corporation tulo which it as merged, By 
such merger the company merged loses its legal 


entity, its legal entity, and corporate existence 


ef . 
it Cull. therefore. ate. longey meive’ aay corporate rt? 


cognition Dp. 3s 
. : 


In the case of an ordinary bargain and sale. as 


here, the case IS Very (| iz rent Wee ask atten- 
. ‘ ; ? . 
tion to the language of the ne WOrk, On page 


879, in the chapter entitled ‘‘Sales of Railroads 
by Ordinary Bargain and Sal 
* The purchaser « uirehasers thereof will not 


only take the same, as In cases of private sales 
oft othe property, sail pe / j » cll legal hrvveole iS and 


ne 


liens. hut also subject lo the sani public serviludes 
aid MiNe@) mhaich ere €t¢) fei plated hy thie oriqial 
Chreyetidi ation. aud cobbeae hed fen al sui bhie hands of 


fli Cri ecesviald shoal mers 


“But the sale of a rath MT Or a portion thereof 
by a railroad company does vol impose upon the 
purchaser the payment of 01 ability for the debts 
a] the company making the s le, where such debts 


are Dd oO manner a Wen Lhpot eit property sold.” 
‘The sale of the line of its road and applances 

by a railroad corporation, whethe finished or 

unfinished, dor S pot mork a dissolution sik ler 


prince thie corporal CVIstt CP OF} such corporation, 


th4 


Its corporate character still remains, with its func 
tions unimpaired, and may be exercised in such 
other similar enterprise within the purposes and 
objects originally designed by the organization, as 
the COTMpPaAnNY may deem advisable ap 


Such has always been the und: »standing of all 
parties ct nnected with these Pan FP and for the 
CoM, lusIVe «*\ hience Ol that we rerer the ( ‘ourt LO 
the averments of the original bill filed by Hervey 


By its purchase, therefore, the Peoria, Atlanta 
mad ie itll became bheote 1 toe yonerate the mort 

mee of the purehia eal property, hamely, the 
Paris and Decatur mortgagee, from al! eX penses 
that would imipan the mortgave security 

it} observable that the (Question LL ISe's solely 
een the Peorta, Athanta and Decatur Corpora 
etee Which has becom the sole ownerof the several 
properti uul solely interested in their adminis 
tration. and the mworlgadgee of one of the properties, 
Who Wa Ot (th pre fy to anv of the contracts o1 
invements by which the properties were united 
he Peoria, Atlanta and Decatur Company, who 
has nointerest in their connected administration as 
a through line, and is concerned only with its own 


specthe orim il security, from which it can im no 


: | . 
vent derive Vine tore than paytaent Of Its 
i 7 
This mortgagee, therefore, is not affected by 
equities that mig bheave affected the origial 
COMPA the Paris and Deeatur and the Paris 


nnd ‘Verre Hawt if thev had not parted with 
them mterests mn the properties but had retamed 


them mterests in them. and in their combination 


j ' | : 
brite 1 throw ) rite is VV ik ha f been the fact 
4] . ’ ; ’ a : 
bi the case of a Consolidation hocruiti Thea i 
such case have subsisted between several com 
DALLES, fe? fj hata) . Lo fis if j /, faal 4 ~ di ‘i poriul 


enterprise, which do not eXISIT Wher there iS #0) 


joint enterprise, and when all the properties are 


} 


owned solely by the Peorta, Atlanta and Decatur. 


Cr pte DF. we hme 


) 


Pe ee 


| 


and administered in its interest. The present 
question arises only between the Peoria, Atlantaand 
Decatur, as owner and Cpr rator of the whole prop- 
erly and the mortqagqe of the Paris and Decatur, 
whose mortgage the Peoria, Atlanta and Decatur 
has undertaken to protect and pay. 

The Peoria, Atlanta and Decatur became pri- 
marily liable to pay all indebtedness connected with 
the Paris and Decatur property, and to exonerate 


the mortgagee, for three reasons: 


First.—That it became bound by law to perform 
the cuties which involved the expenses incurred: 


and. 


Second.—That it made express contract to pro- 
tect that mortgage; and 


Third.-—-That all these expenses and debts were, 
in fact, zcwcurred by it upon its contract only. 


There could be no difference, after the Paris and 
Decatur prop rtv came into the ownership of the 
Peoria, Atlanta and Decatur, between expenses in- 
curred on that property and those incurred on its 
own original property. Both the original and 
purchased properties were equally the property of 
the Peoria, Atlanta and Decatur; and expenses in- 
curred in management were equally tts debts, 
\\ he ther incurred Mpol Oe part or the other of its 
own property 

Kor clearness we say again: We do not claim 
that the pours hase of the Paris and Decatur prop- 
erty by the Peoria, Atianta and Decatur Company 
extended the lien of the Paris and Decatur mort- 
gage. If a man owning Blackacre purchases 
W hiteacre, subject to a mortgage which he under 
takes to pay, the lien of that mortgage is not ex- 
tended over Blackacre. This is elementary. But 
he becomes subject to a personal obligation to pay 
the indebtedness, which includes the obligation to 


‘) 


eieteaemetasieeeiaiie einem 


seeeeeeemeem amet nea 


protect Live ePCLUTITYV Tor ll which has been com 


The Peorta, \! ta and Decatur has become 
bound Lad Tree Ve y debt contracted In operating 
the property bought of the Paris and Decatur as 


Wel] merati that which it owned be 


ay it} moti rs merray all operating expenses 
because it f k the property subject by express 
caonn he pav the nortyagre debt. ana subject LO 
the obligation of user and to the public servitudes 


which attached to it in the hands of its original 


If the Peoria, Atlanta .nd Decatur had now no 
other debt than such as has originated in the man 
ement of what property it bought from the 
Paris and Decatur Company, it would be bound 
piamly e ugh, to pay all that debt in exoneration 
t | i) ro. Just so far. therefore, as zt has 

mallable for that purpose, it is bound to pro 

. 2 Paris and Deeatur mortzave against such 

(| ioe.. : & Cn a Porsaallisl debt cy] like characte™ in 
) inally its own. 

\ an lebt. and the primary obligation Lo 

v it. / 7 narily upon the Peoria, At- 

uid 1) tur Company, which is administer 

ne all this property, it will fake rank as against 

that company, and between it and this mortgage 

¥ accordina to the vai / the debt. If, as mere 

il debt. oi. SHboradinate to mortgage hens 

thre , ve ofl the estate then 7f willtake that 

here yyyiv: it if it be indebtedness of such a 

character, that bv reason of its own nature it takes 

prreres te at Of mortwauy it i. thie vw af nest ica its 


espouding rank according to whatever the 


This is not taaking the personal undertaking to 
av the debt a lien: Pyual thie cle lyf iS the debt of the 
Peoria, Atlanta and Decatur, primarily, and its 
ropertyv must be sublected fo ilts payment, In ex 
oneration of the iis and Deeatur Inortgyaye, as 


the wature of the debt may demand. It is equally 


2 oe 


bound Lo provide bor this debt. whether if be i debt 
taking precedence of all others or not. 

[tmakes no difference whatever that this current 
debt has been contracted bv Re ‘elvers, and not Iry 
the Peoria, Atlanta and Decatur Coripany itself in 
the personal management of its property, because 
inthe appointment and action of a Receiver the 
(‘our Lee hound hi thie SOL gi fined ONS of char- 
fer and law that bound the company itself. The 
Court took this property from the hands of the 
Midland subject to its obligation of defraving these 
debts; and of so doing it as to protect this mort- 
pare, The Court took it from the hands of the 
Midland (the P., A. and D.) fo operate it in the dis- 
charge of the public servitudes which that com- 
pany bhi ii owed as to oie prope rei just (IS wile I 
as lo the other. ‘The fact that the properties 
were operated through the Receiver would make 
no difference to qualify this obligation. The Court 
Willact through its Receiver within the limits of 
the obligations that would bind thi company. For 
example, It must respect .% ly miortevage, \ valid 
contract 1 must live up to, and perform through 
its Receiver as far as the resources within its con 
trol will enable if ce ate i} \II obligations of 
charter or. contract or law bind the Court as they 
would bind the company or any agent. The Court 
could hot by il Recelvel hip en Selas the corporate 
powers nor relieve the liabilities of the Midland 
(P.. A. and D.), nor enlarge the liability to burden 
of the Paris and Decatin property. The (court 
took this property out of the hands of the Midland 
to operate it in subordination to these obligations, 

If a debt originating for current expenses was in 
its origin a debt of the Peoria, Atlanta and Deca- 
tur, lhe Court ough not to make it a debt of the 
Paris and Decatur Spe ihcalin chargeable (oti the 
Paris and Decatur property. All this indebtedness 
Which is now before the Court was contracted by 
the Peona, Atlanta and Decatur; if not by itself, 
then while the Court was assuming to exercise 


> 


through its fee Ces eT fhie cha) be ;° prow iS aud bhie 
rights of proprie fo) ship oft the Peoria. Atlanta ana 
Decatur. Beyond those charter powers and rights 
of proprietorship the Court could no more law 

fully go than the corporation itself. 


In rhe (1s of Sathord Vs, The People, so) I} ] 


558, the syllabus say: 


“The Court, in) appointing a Receiver for a 
corporation, has no power to enlarge or restrict 
the corporate powers and duties conferred on the 
corporation by its charter. The Receiver is bound 
by the charter to the same extent as the dires Lory. 
If the company iS nek ra egal duty lo je rform, 
cr not lo do (i Ce ain (t¢ z fie SOL die if iil ad rolre 


Upor ifs Reece Lae - 


Here, now, 1s the Peoria, Atlanta and Decatur 
the Midland charged as to the properly pee 
chased. with the public servitudes of th Paris and 
Decatur corporation, 7. e., with all the corporate 
and charter duties of that corporation as to thus 


property, The Court in‘the above -« ist SAYS: 


[n this case the Injunction Was against the cor 
poration as a l gral CHUiLy, and its avents, Servants, 
eLc \\ hen the kecelvers We De’ appointed by the 
Federal Court there was no change au the COrpPo 
rate body. Its existence was intact, with its legal 
functions unimpaired, but simply zfs acts were 
performed by agents appointed by the Court, and 
not by the corporation. The agents appointed by 
the Court fo perform its duties and exercise its 
functions are legally iis aye nis, although thee yeatie 
under the direction Of thie (‘ourl appoluting them 
within thie limits O} its charter. The Court only 
authorize S bhi Receive ;- lo ORCI SE thie privileges 
cand pr rform thie dutie Ss pre scribed by thie charte it 
The Court does not, nor could it if attempted, ex 
large Oi re strict thie powers and duties conferred 
by the charter. When it appoints the Receiver, 
the Court CISSHMLES thie niChiege tide vil of thie Corpora 
Lion vnaer and in accordance mith the chart xg 
and is bound bi its PPrOCESEOWUS to thie same exvctent 
fhat are the directory, and the agents appointed by 
the Court are required bv it foact within the limits 


-— 


Of thie charts rand fo jt rhOoOrvé all duties imposed 
thereby.” 


In the line of the same thought ts the language 
of this court in Burnham vs. Bowen, bieige & 
7-2, where the Court says: 


‘* So far as current expense creditors are con- 
cerned, the Court should use the income of the Re- 
ceivership an the way thie COMPANY would have 
been bound m equity and good conscience fo use it 
if MO) change tid the POSSESSION had been made, 
This rule is in strict accordance with the decision 
made in Fosdick vs. St hall, which Wwe see ho rea- 
son to modify in any particular.” 


The transfer to the Peoria, Atlanta and Decatur 
of fhe public serviludes attag hing to this property 
of the Paris and Decatur | ‘omp univ, put the Peoria, 
Atlanta and Decatur in exactly the same relation 
Lo this property cs hy tlsown charter at sustained 
fa its othe r prope rly W hk a the Court appointed 
a Receiver it took this property out of the hands 
of the Midland (P.. A. & D.), to administer it 
according lo thie dluties of the Vidland fr... |. a% 
D.). The Paris and Decatur corporation, which 
made our mortgage, has made none of the con 
fracts nnderlying this wndebledness: not one of 
them mo they are not Paris and Decatur debts. 
They are debts for operating expense, Incurred 7 
lhei Oridith by the Midland . A. X 1). ) in-the 
administration of its own property, and in the ex 
ercise of its own puowe Ps ¢ii aT discharge of the 
public servitudes it had assumed The Paris and 
Decatur Company had no longer any duties of 
servitude as to this’ property, and has had 
none si1ee its deed Was It) ide The property itself 
had none The Midland has always operated the 
line, and the Midland, by itself or its representa 
tive. has pniade thie contracts fhat have created 
every item of the debt that is now before this 
Court for disposition. Since the Receiver was ap- 


pointed the Court has operated the line in the 


place of the Midland, but it cannot make a debt O} 
the Midland a debt of the Paris and Decatur Com 
pany, and, we submit, ought not to cause it to 
‘ 


take precedence of the Paris and Decatur mort 
Noitlao aows. bhi People, supra. 


ha primary obliv ition to exonerate the Paris 
uxt Decatur mortgage from private and public 
del rmiust bye conceded: trom the first, because the 
Peoria, Atlanta and Decatur assumed them by 
mitract. and from the ofhers because it became 
charged DY reason Of its purchase with the obliza 
hion to operate thie prop mtv. It must be conceded 
that, 7/ the Peoria, Atlanta and Decatur had suffi 
Cleiul propercy LI eould not avoid the obligation 
ro protect thr morvragct SCCULLTILS Dy pavinent of 
these debts, being primarily lable for them. To 
baat We Ones ada. that thie prenmiary obligation Is 
the Ltiit’, THTEAL rer the regal picid wis of hie aL hf 
iets be. Ol Pict be cle I" ect LO be by the Court lf 
the debt is no lien, or if it isa hen taking preced 
ther liens, still the quality of the debt 
does not qualify the primary lability of the Peoria, 


The Peoria, Atlanta and Decatur must primarily 
hear the Opel iTihie debts on its original property; 
but since its purchase of the Paris and Decatur 
property there is no difference between the opera- 
ting debts 7; uwerred ow its original, and fhose Oil 
iis acquired propre rei Both are equally its OWT]. 
It contracted « qu ily one and the other in the dis 
charge of servitudes it was bound to perform and 
in the operation of property equally its own. 


THe WARINGS OUGHT TO BE HELD CONCLUDED B\ 
rHE EXCHANGE AND CANCELLATION OF THEIR 
PARIS AND DECATUR BONDs. 

This was but one of a series of acts making up a 


more « omprehensive ind entire transaction. 


il 


The original status ought not to be restored as to 
One part only of the transaction. 

We are unable LO comprehend the considerations 
of equity which relieve the Warings from the 
effect of this exchange, and leave evervone else 
to bear the disastrous consequences of the entire 
transaction. 

A reference to the record in the cause and to the 
contracts made between Robert G. Hervey and the 
Grants, dated 4th July, Is74, found at page 1000 of 
the Record, and to the agreement of the same date 
between the Grants and Warings, found at page 
1012 of the Record, and the schedule attached 
thereto, found at page 1020; also to the supplemen- 
tal agreement of July 4, 1874, between Hervey 
and the Grants, will show the conditions under 
which the scheme for the connection of the three 
roads came into existence. It will be found that 
the Grantsand the Wardéngs and Hervey, as hold- 
ers of all the securities of the Peoria, Atlanta and 
Decatur, and of the Peoria and Terre Haute, and 
of partof the securities of the Paris and Decatur, 
arranged this scheme between themselves; and 
whatever was subsequently done by Hervey in 
effecting the connection of the roads, In procuring 
the conveyance to be made to the Peoria, Atlanta 
and Decatur, in making the [Illinois Midland mort 
gage and issuing the bonds secured thereby, was 
done ii pursuance Of a erpress agreement mith 
the Woarmgsand Grants lhat he should do tt. livery 
step that was taken, was taken with the concur- 
rence of the Warings and the Grants. Evidence 
shows thatthe first scheme lo combine these roads 
began with the Wartugs, and is embraced in their 
first contract of June, 1873, with Hervey (Record, 
Vol. L.,. p. 1267.) Hervey states in testimony that 
the Grants did not contract finally with him in the 
matter of the Midland bonds (¢7// they had first 
made a similar contract with the Warings (Record 
Vol. L., p. 58; and that all these things were mat- 
ters of almost daily conference with the Warings 


(p. 1206.) And this is proved by the contracts in 


the record (Vol, L., pages Lovo, 1012 The deed of 


conveyance was approved by them upon careful 


consideration aud bhi sucdi /a'¢ Oi] (Opti Ne / The title 


to the ppParty rtv and franchises of the Paris and De- 
catur was taken DS the Peoria, Atlanta and De 
catur. and it a sumed the obligation involved in 
the deed of conveyance, with the concurrence and 
consent and by the procurement of the Warings 
and the Grants themselves. They are the ae lors 
mand the promot rs ot the fransaction. 

The sum and conclusion of the evidence is that the 
uniting of these roads in one ownership was 
brought about by the Warings, under agreement 
with Hervey for the purpose of creating the Mid- 
land mortgage and the bonds secured by it; and 
in pursuance of that agreement, under which this 
union Was made, this mortgage was made and the 
bonds were issued, and the exchanges were made 
of the Paris and Decatur and other bonds for Mid 
land bonds The exchange of Paris and Decatu 
fo) Miu land bonds Wiis not al separate aud sig 
fransaction of itself. It was but one of a series of 
acts, and was but a part of one integral transat 
tion, and it was done in pursuance of the provisions 
of the contract by which the roads were united in 
order that the Midland bonds might be created and 
exchanged, A reference to the evice nce shows 
thysat nothing mas wanting lo lhe absolut complet 
ness of bhi whole fransaction. It Was hot I pro- 
ceeding inchoate and arrested while in progress; 1 
was fully and completely performed. The roads 
were sold; their powers and control of thei fran- 
chises given and taken in pursuance of the deeds. 
According to the contracts of the parties the Ih 
nois Midland mortgage was made, the bonds issued 
and the exchange largely completed. The Paris 
na Decatur bonds Were surrendered specifically 


: national 
for cancelation, 


The record is full of conclusive evidence that the 


> 


~e 


precise present situation of the unexchanged Paris 
and Decatur bonds was contemplated by the War 
ings, and by all the other parties, including even 
the trustee named in the mortgages; and that it 
was recognized and intended that the Paris and De 
eatur bonds which had been sold and = seattered 
through the community in England. and which 
should not come,in by surrender and exchange, 
would retain precedence over Midland bonds, and 
priority of lien upon the Paris and Decatur road 
and its property. This priority of lien on the Paris 
and Decatur road of the unexchanged Paris and 
Decatur bonds was foreseen, contemplated and 
fully intended and provided for by the parties who 
made the exchange 


(Dn) page IYol. Vol. 1 of the Reeord. is the testi- 
mony of Robert G Hervey Speaking of the date, 
February, IS4d. he Says (}) | 


‘| had at that time nearly all the bonds of the 
Peoria, Atlanta and Decatur Railway Company, 
but no Paris and Decatur Railwav bonds l had. 
before that time , sold to Chraut Brothers we CoO lhe 
entire ISNite of Paris cue Ddecatin) hounds - 4th) 
S500 bonds, amounting to ST.200,000 

‘At the time of the arrangement by which 
Grant Brothers & Co. assumed pavinent of Stone's 
or the Decatur Rolling Mill Company's claim, | had 
In my possession over 1,200 of the 1,300 entire issue 
of Peorma, Atlanta and Decatur bonds, total issue 
bemg S 1 S00 000 had sold and hen delivered to 
(sraul Rrothers A oO. @ PS inde. Midland 


bonds 


The contract between Hervey and Grant Broth 
ers iN a. 2 July 4 re Record, Vol PRIS SOS 
1170-1172). contains, among other the following 


avreemnent: 


“The said R. G. Hervey avrees that sinultane 
ously with the: delivery of said Llmois Midland 
bonds to the said Grant Brothers & Co., he will also 
cancel in their presence the said 280,000 dollars of 
bonds of the Paris and Terre Haute Railroad Com 
pany, and 1,300,000 dollars of bon Is of Peorta, At 


14) 


lanta and Decatur Railroad Company, so that the 
— nois Midland Railway Company bonds shall be 
first mortgage upon the entire line owned by that 
f OMmpany, subject ouli fo Site ii houds (is miahy 
fhieva dn outstanding / hie bay) is and Decatur 
Railroad Ce preted, Which will amount to 220,600 
pounds, after making allowance for the amount of 
| 


4 


nds to be drawn onthe 6th of July inst.; and 
the sail Grant Brothers & Co. agree to retain In 
their hands an amount of the bonds of the Il!imois 
Hand Railway Company equal in amount to the 
bonds for the time being outstanding of the Paris 
and Decatur Railroad Company, and fo cancel 
“ud returu to the said Rh. G Hleriv 7 all bonds 
ol The aid Paris and Decatur Railroad Com 
| which mau be evrchaia ged by lhe holders for 
howds of the [hinorws Midland Railway f ompany, 
and if after July 1, 1S76, there shall be outstand 
ne any bonds of the Paris and Decatur Railroad 
Company, which have not been exchanged, the 
ad (rrant Brothers & Co shall cancel and return 
lo sand Ro G. Hervey an equal number of bonds of 
the Lihnom Midland Raiiw i) Company, as are then 
outstanding of the Paris and Decatur Railroad 


Record 
LAeCCOrad, 


vol. 


COMM aANY Petraiilihhy tlhe xg hanged 


The agreements of July 4. 1874. were made 
ubstitution for or in modification of a prior agree- 
ment, to a similar reneral effect, dated June %, 
IS73, between Hervey and Waring Brothers. It 

found on page 1ub4, vol. | of the Record, as 

Kexhibit A.” to the deposition of Charles W aring, 
hat mrreemenl Ca) itemplated il consolidation 
umder the name of “the Illinois Great Western 
loulway Company,” and by section 3 1f was pro 
vided that Hervey should issue and deliver new 
bonds to Waring Brotheis, and secure the same by 

mortgage, br lier ah Thirst charge on other portions 
of thre lana ae and a seco l charge subject lo ¢ rast 

| is Of 3,20 pounds pred idle mpor this Li iS 

(f Decatiny seclhIioOd i 


fhe agreement between Grant Brothers & Co.. 
and Warne Brothers, above mentioned, of July 4. 


yt mee ae te ne 


Is74 (Record. vol. B }). LOY), recites the purpose 
of establishing the Illinois Midland Railway and 
the issue of its bonds, and recites that the ** Waring 
Brothers were the holders of GO, bounds, of fiw 
each, of the said Paris and Decatur Railroad Com- 
pany, and declares that the new bonds shall have 
** the ~ncide vis and qualilie Ss mentioned dil the 
schedule hereto.” That schedule is attached, and 
is shown on the following page 1020 at the end of 


' 
the agreement, and is as follows: 


"THE SCHEDULE ABOVE REFERRED To. 


“The bonds of the Lllinois Midland Railway 
Company to be dealt with, and operated upon, 
under and in pursuance ol the above agreement, 
are to haan thie following rrcide nts and qualities Py 


They are to be mo beage bonds for one hundred 
pounds each, secured by way of first mortgage, or 
charge, on the undertaking of the company, and 
Lo be cluly created ana issued. subject aud in sub 
ordination only he such hounds already issued by 
thie Paris and Decatiy Railroad { OME pany, as for 
thie Lavi big fii] shall be « visting, and by prefer ii- 
fially charged ou the portion of the undertaking 
mhich shall hi ree been constituted with (} repre sel 
the undertaling of the last mentioned railway 
COMEDY, ana hy if suber f aud hil subordination (is 
last aforesaid, to bind the whole of the undertak 
Ing and property of the Illinois Midland Railway 
Company, and shall form or represent the whole 
of the first mortgaye debt which the Illinois Mid 
land Railway Company shall, by its constitution, 
be duly authorized to incur or create.’ 


Qn page 1205 of the Record, vol. 1, in the testi- 
mony of Mr. Hervey, is the following 


* At the time | made arrangement with Grant 
Brothers X (Co. Tor }) Lymmenit oO} Stone's « laim., I left 
the Peoria, Atlanta and Decatur bonds with them 
In London, and 7/ was agreed between Grant 
Brothers & Co. and myself, that the Peoria, Atlanta 
and Decatur bonds and Paris and Terre Haute 
Railway bonds. all Of mhich Mere then owned by 
ne, should be canes led. and that a number of 


Vial nd Pons. peal dil nwimebes lo thie oud 
hamid j aud ay cada} hounds. should ay, be 
nosited an Londo hoy) pane holders of Paris and 
Decatur bowds oplion of exchanging them for 
I] bonds, and if, on July 1, 1877, 
ti} ' a4 of Paris and Decatn bounds 

j ed ren a number of Lilinois 
Midland b equal to the number of Paris and 


ae) hen (til tanding should he Ciill 
delivered the Paris and Terre Haute and 
\{ its) Decatur bonds to Grant Broth 
rab «time so thie pPreer pose of bine Lig 


TOL thacat cadl thay proce ding tor the issuing 
conducted by the Grants and 
vivice of counsel (vol a 
by 


Of Midland bonds wa 


\\ iriti red tabpedey Live 


Kyorvithine that was done took place 


1) 
| Hnent between the Grants, the Warings and 
| bhaed Tine etional bonds were all SUrredl 
at Pspecittcally tor mcellation. with the express 
inderstanding of the Warings to that effect This 
» Shp in the followime extracts trom the 
‘ i] hi aL myery Record. vol ® preipre 
if bribe Thath one ob thy PULP proses of the execu 
heel thi Pilibos Miaictland bonds Wiis lhat bhi 
Ds md Decatur bonds might be retired, as 
the eno omners Of the othe seclioual honds. 
' lf, and one of $1,000 owned by James 


: from bim. tt was 
provided in the contract with Grant Brothers & Co. 
that there should be no exchange of the sectional 
ds. seclionual bonds to erchaiuge, ercepl 
Puris and Decatur bouds. and that the bonds of 
the other lines should be canceled previous to or al 
if the delivery of the Midland bonds to 


“Pavgr | 
a Paes Ray 


Kh. Secor, which L purchased 


& Co. (Record, vol. 


Viv recollection is that Grant Brothers & Co. did 
notenter into contract dated July 4, 1874, for the pur 
ase from me of Llinots Midland bonds, that were to 
é ited. ryital hey had previously ene red into 
a coutractin writing mall Ward Brothers, under 
\\ hy I) \\ arlng brothers agreed to purchase from 
(ivrant Brothers & Co. a portion of these bonds. 


r i 


lf is quite true that all of the conditions of my 
contract with Grant Brothers & Co., as to cancel 
lation of sectional bounds, and all other terms of 
contract, were discussed by me almost daily with 
Warimy Brothers, who were feepl posted as to all 
transactious with Graut Brothers ad Co. (Record, 
vol. 1, page 1213.) 


That this purport of the Illinois Midland blanket 
mortgage was well understood by the various 
railroad companies, who were represented — by 
Hervey, their President, and by the Grants and the 
Warings, who were the OWherS OF holders of the 
sectional bonds, is supplemented by the additional 
circumstance that the trustee was also made con 
versant with the details. The following is the 
testimony of Edward King, president of the Union 
Trust Company, on that point, which appears on 
pages Siz and Sv, vol. | of the Record: 

- (). Look at the letter of December id. 1864. 
which IT now show you, addressed to yourself, and 
signed by Robert G. Hervey, president. Did your 
COTMPany also receive this letter ? 

A. Yes. inti 

(). ‘This letter contains this passage: 

* This company has also purchased the Paris and 
Decatur Railroad, on which there is vet out- 
standing bonds. An equal amount of Illinois 
Midland Railway bonds will be held to be exchanged 
with the ho'ders of the Paris and Decatur bonds: 
and if any holders of Paris and Decatur bonds de 
cline to accept Ilhnois Midland bonds in exchange, 
then Illinois Midland bonds to an amount equal to 
the amount of Paris and Decatur bonds out- 
standing will be returned to you for cancellation.’ 


The Warings exchanged their Paris and Decatur 
bonds under express contract with the Grants. 
The Grants made zt a condition with the Warings 
before arranging to adjust them claims against 
Hervey, that the Paris and Decatur bonds held by 
the Warings, should be exchanged and canceled. 
Charles Waring, testified as follows: 


es 


‘ 
1 
é 
‘ 
' 
' 
. 
j 
‘ 
, 
: 
: 
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l was aware that llervey entered Into a con 
tract with Grant Brothers for the sale of a number 
of bonds Of railroads. which Wills intended to con 
solidate the three railways before mentioned, 
namely: The Terre Haute Railway, Peoria, Atlanta 
and Decatur, and Paris and Decatur Railways. ! 
was aware of it because my firm was asked before 
lhal coutracl was completed it. undertake lo ? T°. 
change this bhouds mhive iT lhey bhi if held of alt Paris 
and Decatur Railway Company, Peoria, Atlanta 
and Decatur Rathway Company, for the Illinois 
Vidlaud hounds. prey cyst ‘| ty Hlervey and (srant, Lo 
be created so soon as the Illinois Midland Railway 
should be properly and legally constituted, and is 
sue bonds beartng a first mortgage on those three 
consolidated railways, and | knew of agreement 
made for the purchase of Hhmnois Midland bonds cre 
ated 1») (rant, and Cirant made it pore riously (COW 
dition math wee cut Hlervey's lntimation that wi fire 
should exchang fli hounds mhach L hicaan pide vlioned. 
foi fhose Illinois Midland bounds. and @tf was. 
believe. (pile of thie consid rations by Ciraul in en 
fering tnlo that contract math Hervey that we 
should so ¢ rehanade it cord. vol :. prc gne 3 VO). 
Grant made il a condition bal advancing ctTh\ oth 44 
money to Hervey, that the consolidation should be 
carried out, and thal larwds sectional bouds 
should bye erchanged fai} fhie consolidated bounds” 
(vol. 1, p. 1250). 


The ss Paris and Decatur bonds, being the rest- 
due remaining from the #07 bonds held by Waring 
Brothers, were surrendered to be canceled, and 
were canceled under agreement made between 
& Co. and the Warings: which 
agreement will be found in full on page Lolz of 
the Reeord 

Hervey was indebtcd to Warings in the suum of 


’ 


Girant Brothe 


£110,000 (Record, vol. 1, page I2zs); Hervev ar 
ranged with them and the Grants that the Warings 
should receive this in Midland bonds, but the sur 
render ana cancellation of the Paris and Decatur 
bonds Mas wdace a condition These bonds Were 
surrendered and canceled: and the Warings 'e- 
ceived their Midland bonds, and have proven them 


a 
i 
% 


* 
j 
’ 


up in this case. How can this agreement and pro 
ceeding be undone’ This will be found in section 
”? of the agreement on page Lol of the Record. 

The Paris and Decatur bonds were by this con- 
tract and in the explicit intention of the parties, 
Siltbie nde i¢ d specifically fo Celiice llation. 

‘In IS75 our firm was not on good business 
terms with Grant’s, but we had no controversy. 
We neve lid surrender bo He rvey the bonds of the 
Peoria, Atlanta and Decatur Railway, we ex- 
changed ther. with Mr. Grant for Illinois Midland 
bonds. We delivered the bonds to Mr. Grant and 
not to Hervey. | took from Grant Brothers an 
order for the exchange above spoken of; will make 
COpY of same a part of ry deposition; made eX 
changes on more than one occasion. A large part 
of the Peoria, Atlanta and Decatur bonds were ex- 
changed with Grant on the 17th of February, US875. 
The bonds never came ilo ou POSSESSION again , 
(Record, vol. 1, p. 1224 1525). 

“The Peoria, Atlanta and Decatur bonds were 
seil hy (jrant to Mr. Gents, the (1fe nlof the associ- 
ated parties ti Illinois. he at that time represent. 
sng hoth Clrauts aud bhai iis, We were acting 
together at the time we are now speaking, and it 
was said. at least. there was some legal defect at- 
tached to the consolidated hoiuds of the Lhnois 
Midland Railway. In the exchange of the Peoria, 
Atlanta and Decatur bonds, Grants and Warings 
possessed, each of them, a certain numberof bonds, 
and mher fis hounds mrie ¢ rchanged, the sectional 
bouds mere nol rule ywiled fo remaeii thie prope rly of 
eithe) partly. ‘Those bonds cid hel become the 
property of Grant Biothers when they were ex 
changed, but were exchanged for the bonds with 
out any stipulation as to the property in them” 

Record. vol § prioe pti 

The firm of Warings first became the owners 
of the Paris and Decatur bonds at the end of IS7z, 
purchasing them from Grant —?2s bonds of nomi 
nal value of S500” (76., pawe 1228) 

* These bonds, delivered by our firm to Grant 
Brothers & Co... were delivered in pursuance and 
fulfillment of the contract of July +} IS74. referred 
to. They were not canceled or mutilated in any 
wav at the time they left our hands ~ (/6., p. 1232) 

‘Soon after this last agreement between Hervey 
and Waring Brothers, Mr. Genis proceeded to 


\merica as the agent of Waring Brothers and 

Brothers & Co. He took with him all the 

Midland bonds which Waring Brothers 

ed February 17. 1875, and all the Peoria, 

nta and Decatul bonds, and Paris and Terre 

Haute bonds, and Paris and Decatur Railway 

bonds whi Waring Brothers had delivered to 

Brothers & Co. | have never seen the bonds 

he three sectional companies since | delivered 

fon Cal | Brothel ~ £2». Vir (;enis Wiis 

armed with the se tional bonds in order Lo claim a 

inst mortgage under them, 7 the eveut of the first 

orlgaqe nnder the consolidated bouds furningoudl 
he defective” iim p. 1225 


jhad iS ith exhibit te the deposi 
Waring is the following receipt 
Caran Brothers ~~ (30. £0 the Warings, 


d by them and produced in evidence 


LONDON, February 17, IS75. 


Received from Messrs. Waring Brothers, 885 
bonds of Paris and Decatur Railroad Company, as 
prerr’ attached list, in exe hange fora like number of 
lIlinois Midland bonds, 7 fulfillment of first 
elause of on; arecii hil Of July L. Isis. the ditter- 
ence between S83 bonds and 907 bonds mentioned 
in avreement, having been drawn and canceled 
between date of agreement and the present time, 
which SS) howads (i/ hraras aud Decatiy Reavlroad 


( CUP (tie lao ay cocedls af forthacith. Sid sccord 


; 


biiee? VW itty Shab aLrreeiy hil 
(GRANT BROTHERS & Co 


That all thus properly expresses the actual unde 
standing and intent of the Warings; that the sur 
root the Paris and Decatur bonds ana then 
exchange for Midland was in the execution of con 
Pract, Du was conclusive and intended so to be, Is 


shown by the fact that down to the verv latest 


period the Warimgs are found in their dealings 


with the Grants and with Hervey insisting upon 
their position as holders of the Midland bonds, and 
Insisting Mpow thie CANTYLNG out to the last exvtent 
Oy} thie coutracts hetiveen thre parties fo) thie Ca 


change Ol oulstandiw 
for Midland bonds 


On page 
tion of the Grants to th 
them of all the interest of 
ities of thie i* ally my)pal 
ance of that 
contract. taken from the Gra 
» ais \| iv, Bri — thy CX 


the Girant shall still eontim 


exertions tor Obl 7th thy 


byde Paris and Decatur bond 
amalgamation This is ¢t] 
contract on page LO4 

The exch ge and 
these Paris and De 
and accomplished | 
involved or reservation mia 
the bonds were seng To his 
of Genis, and Mr. Warin 


‘armed with the se 
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‘* a first mortgage under then 

first mortgage mde) 

sng oud fo hy slefectii 
is the only suggestion of a 
or otherwise, ever made by t 
subject The aL 
ground. But now thi 
has vot turned out | 
Midland is merely the 
tur Company, with a 
make the morteare, 
Court has held the conv 
parties LO them disqualifi 
effect in question; so tha 
now eliminated 


page covers the P: 


is aud Decatur b nds 


o| .. Is the propos 
4,* for the sale to 
(irants inthe secur 


ies, and the accept 


the Warings: and in that 


nts by the Warings, 

press provision that 

ue to use ir best 

-of the outstand 

SO GIS lo complet thie 

xact language of the 
(| 

the Warings of 

isa completed 

Was ho contingency 

I. Afterwards all 

ountryvy bv the hands 


tes‘ifies that he ** was 
ly nds iN) order to claim 


1 4 lhe event of thie 
olidated hounds tur. 
Page st) ante. This 
reservation, mental 
he parties LLP this 
rehef on any other 


Midland mortgage 


7) 


ective The ** Ilhnois 


\tlanta and Deeca- 
oF name It could 
iw. in this case the 
es conclusive, and all 


ln ¢ alling their legal 


i™ lyASIS of object ion 1S 


) longer. The mort- 
itur property. That, 


on that property, the unexchanged bonds are 


. } : 
claimed to je 7 nist 
, } 
Was roreseel, contempiat 
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ien, is only what 


ec. conceded and 
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fo eXD terms in the contracts 
nn iat ground, then, are 
Lina il endered bonds restored ta 
(fis 7 Wedo not know So Lal 
im mob Upon alr ground Lhpronl 
parties have ever asked, or suggested a 
’ > ; ’ 
i. ‘2. it aims 
“ } i 
round upon ich it has been pre 


miv Ciaittti Cati remain for the rehabil 
exchanyved and surrendered Paris and 
mds, Which were, long ago by the de 
ment of} the parties, Chics lead. physi 
nb law has been that the legal 
(deed of conveyance of the Paris and 
eoria and Terre Haute roads 
held now to have been what it was sup- 
by the parties and their counsel at the 
mice is mrad This question, as 
rem d bv the verv decree that 
habilitat the bonds—even those 
Warines themselves 
id that the W abings were 


i ‘ j j ry\ eaoiriaed ay thre 


ent , \ti rit } ana Decatur. ana 
' ‘ | :, 

id control transterred, and by 

bPdiahad mortvave Was made, 

nad WW | procurement and with 
WOT scheme or union 
(| gate Ca tee Out itl DUrPSUAaANCEe 
ntracts between the Warings. 


| Hervey They did all that was 
i} the have rise LD) ther agent-re 
d nearly destroved the Paris and 


id]: have exh usted ther capacities Lo 
prejudice the POsiItlon Oo! the bondhold.- 


tever of harm has been 


j 
sari sar 
tPp.ift seae Ss Ele 


have done if They ought LO he held 


; ] > . 
‘pul hnees oF thelr owh acts and agree- 


ought not now to reinstate themselves 


by invoking the doctrine of ultra vires. or any 
other. 
What 7, Arms Co. V¥. Barlow. O3 N. 
Y., 62. 
Morawetz on Corporations, sec, 109, 
Rule 12, and See. 117. 
National Bank v. Matthews, 96 ULS.., 
2] 


The great fact stands out that the Warings, 
Hervey and the Grants r solved and proceeded to 
unite those roads, and ex I) Lligee those bonds, in 
CM pe ss consideration ot the bracts that the Paris 
and Decatur bond had been largely negotiated and 
sold in Kengland, and that (f conusicd rable pumbe 4 of 
lhem probably never mould bre 90) rendered or can- 
celed., Their plan did not « ntempl te or Involve 
aris and De- 


necessarily the getting in of all the P 
catur bonds for its completenesss. They proposed 
to get in all they could, but they understood that 


a considerable number would be outstanding that 


] I F — ] iia .-. . 
Bhey would mave to pl Vide Tol and pea Priority 
» $3 4} , ; re LB : . . 
of tien thev would aiw ivVS be obDliged to recovnize., 
T * — ' _— 
This is expressl\ adeciared 1 their contracts made 
petweeh thebselve ltis plain that tl present 

| 
situation Is no different fTrom what these parties 
’ ‘ | | ; 
contemplated Wilell ttl ’ Price re contracts he 
] ' | 
TWeel thers ives Thl PUTSTIANCEe Or which stil the 


, 7 , 
Subseqtr nt hIstorv oT Thess roads has been de 


veloped. , Wherein do the situation differ from 
what they proposed in their contracts! Here are 
some Paris and Decatur bonds not exchanged. They 
expected that,and k ew that those bonds would not 
be affected by thei subordinate arrangements 
They ought not to impeach these transactions 
themsel ve 5. Tol thev have act dj pon and ace pted 
them. The Paris and Decatur bondholders hold 
the superior lien of thetr origin il mortgage which 
Call be enforced, and Linaer which the re id bhi be 
sold; and ina supreme degree they are protected 


by the obligations involved in the deeds of convey 


session of the Grants, including all the Midland 
bonds they held, together with all the sectional 
bonds that they had received in exchange, includ- 
ing all the Paris and Deeatur bonds which had 
been surrendered by any one and canceled (Record, 
volume 1, page 1232 Such surrendered and can- 
eceled bonds ineluded not only the 885 bonds sur 
rendered by the Warings, but also, without doubt, 
the 22 bonds which had been drawn and canceled, 
as stated in the receipt given by the Grants; and 
also othet Paris and Decatur bonds which had 
been surrendered for exchange by other parties In 
Mngland 

Subsequently, as shown by the contract, which 
is found in the ,Record, volume 1, page 1046, the 
Warings purchased all the interests of the Grants 
inthe several roadsand in their securities,and Gens, 
being their agent, continued to hold all these sur 
rendered and canceled bonds Holding them, he 
has produced them as the agent of the Warings, 
and proved them all up before the Master as 
being theirs: and as by the decree the canceled 
Paris and Decatur bonds are reinstated to their 
len under the mortgage, the Warings are allowed 
the benefit of all the bonds that were in the pos- 
session of Genis, and shown to have come there 
by the methods aforesaid; and thus the Warings 
are given the benefit of 004 bonds, when never can 
they have owned but ss5S. The remaining 109 


bonds probably include the 22 bonds which were 


once drawn and paid off by the company to thi 

Warings themselves If not. then all the 109 are 
mantitestly bonds Wilicti have been surrendered DS 
OLE py ns than the Vy arings, in exchange for 
Midland bonds In no event do these 100 bonds, 
if the provision f this decree, reinstating 
them, ar iftirmed, belong to the Warings, 


and alt thh ppears on the face of the record, 


ARIS AND DECATUR BONDHOLDERS ENTITLED OF 
RIGHT TO SEPARATE FORECLOSURE SALE UNDER 


THEIR OWN MORTGAGE 


Hach of the three railway companies here made 
originally its own mortgage to secure an issue of 
its bonds. After one of the companies had pur- 
chased the other two roads, that purchaser, the 
Peoria, Atlanta and Decatur, placed a general 
mortgage upon the three roads together, securing 
another issue of bonds. This is known as the 
Illinois Midland Mortgage, and is, of necessity, a 
second mMortyage hen Upon the roads, except so far 
LS the prior separate hiortyvayves have been eX 
tinguished. As a practical fact, substantially all 
the original bonds of the Peoma, Atlanta and 
Decatur. and of the Paris and Terre Haute were 
surrendered and exchanged for Midland bonds 
As, however, the Warings, through a series of 
contracts, succeeded to all the rights of the Grants 
and of Hervey, Genis, their agent, continued in pos- 
SPSSION of all the bonds, holding i his hands, hot 
only all the Illinois Midland bonds, but also all the 
Paris and Terre Haute, and Peoria, Atlanta and 
Decatur bonds which had once been exchanyed for 
them lt matters little to anybody, therefore, in 
dealing with the Peoria, Atlanta and Decatur road 
distinctively, or with the Paris and Terre Haute, 
whether the Warings are 1 eated iis the holders ot 
the original bonds of those roads, as Is done by the 
present deer S. OF as thie holders of Midland bonds, 
substituted for them. ‘They owned them all in 
either case 

In dealing with the Puris and Decatur, however, 
the case is very different. There, the Warings never 
held more than a relatively small part of the issue 
Out of 2,400 bonds they purchased 928 from the 
Grants in 1872. and &s5 of these they afterwards 
exchanged for Midland bonds, and they were 
rain, 
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canceled. Coming into Genis possession a 
however, as above stated, he produced them 
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fheir own mortyage vii fhen noe interest: or to 
be Drought into competition, at their foreclosure 
sale, with the bonds of ther roads, issued under 
mortgages of ot! ds with which they have 
no Concert 

ln the present case t bonds of the Paris and 
Decatur road constituted, under that mortgage, a 
distinctive len upon that property and upon no 
othe 

The Receivership debt is divided and apportioned 


bet ween the thie 1c nia the pearl Ly longing 
to the Paris and 1) it tl road detinitely asce) 


famed ih amount bd that Amount set apart Lo 


\ separat sale. thre bore, abisc nl baled from all 


’ 47 
complications with other roads, and involving the 
bondholders of the Pa ind Decatur road in no 
» ombarracsina sel » with the 
mconsistent or eprbea issiiig re tbions WILT Liv 
bondholders of other roads in which they have no 
Interest, mav perfect! vell be made under the 


Paris and Deeatur mortgag 

As to each of thes roads there are separate 
mortgages to foreclose, and separate properties to 
sell, and separate sets of bondholders and othe 
creditors to be paid 

The Receives debt having been divided and 
apportioned upon each road, and the original 
mortgages of the Peoria, Atlanta and Decatur and 
of the Pari md Perr HHante beme held to be in 


force, there is no common lien under this decree ex 


fending ovel ull tiv under which they can 

be sold asanentiret, itis thee right of these Paris 
; | ; ’ 

mid Deeatur bondholders to have so much of the 


Pecelve redebtas itis cons<rdered ther se urity must 
protect, specifically set apart and charged upon the 
Paris and Decatur property, as. 1s done by the 
present decree, because these bondholders have no 
connection with or relation to the other railway 


companies oO their properti 


oO) 


lh Campbe // \ The Texas and Ne ‘i Orleans 
Railroad ¢ ONEp tN Z W ood’s Rep., Zoo), the ruling 
of Mr. Justice Bradley is singularly pertinent to 
this case. He there said: 


‘But the defendants insist that the origmal de 
‘cree is substantially correct, in any event, and 
“ought not to be modified, inasmuch as * the rela 
~ tive priority of the two serles of bonds’ is left 

open for future decision, after the sale shall be 
‘made. It seems to me, however, to be very 
‘material to a party holding a first incumbrance 
On property, not to be deprived of the right of 
‘bidding that property up to the amount of his 
* claim. This he cannot do when the property 
‘is sold together with other property, or when 
‘ts right to prioritv is left in dispute. Cases 
otten occur when a sale of the property out 
ind out, and a subsequent adjustment of claims 
‘upon the fund is the only just method which 
‘can be pursued. But whenever a specific prop 
erty on which a separate incumbrance exists 
‘can be sold separately, without injury or sacri 
‘fice of that or other property, it ought to be 
‘thus sold, so as to secure to every incumbrancer, 
“af practicable, the right of protecting his security 
without involving himself in onerous engage- 
‘ments, or being subjected to onerous conditions. 
And if a decree is made in plain disregard ol 
‘this rule, | think it ought to be corrected.” 


This distinctive night of the bondholders 1s 
strongly asserted in the case of the Wabash. St. 
Land Pac. Ry Co. Vv. Central Trust Co. of N 
Y., 22 Fed. Rep. 138 ln that case Judge Baxter 
said 


‘Cases have and may agai arise in which prop- 
" OTs covered by different incumbrances may be 
* properly sold as an entirety, and the claims of 
* the different beneficiaries thereof thereafter ad 
‘justed upon the fund realized from such sale. 


€ 


* 


“ 


€ < 


. 
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‘* But this is not sucha case. The rights of the 
different sets of creditors secured by said mort 
gages, are entirely distinct. Those claiming un- 
der the mortgage upon the road extending from 
Toledo to the State of Indiana, have no interest 
‘in either of the other mortgages sought to be 
foreclosed by this suit, and wice versa. Their 
‘remedies are as distinct as their rights. Hach 
’ sel of hene few ie -_ Sa 6 niited lo, (i separate fore- 
‘closure of the security under which they respec 
* five ly claim, and lo separale sale of thie property 
‘embraced therein. The right to such separate 
remedy and separate sule 7s a vested and valu 
, able right, fhat Cilid die thee i be abrogated wor be 
‘materially impaired without their consent. 
When property included in the same mortgage 
‘Sis thus sold, the beneficiaries thereof. can, if the 
exigencies of the case require it, protect their 
‘security ‘without involving themselves in oner 
* OUS engagements, or subjecting themselves Lo 
‘onerous conditions’ (2 Wood, 269). Such con- 
‘certed action of creditors is frequently fhe only 
‘means where by thie yc protect themselves and 
‘make their securities available in the payment 
‘of their just demands. 

‘ But this valuable protective power would be 
‘practically destroyed by an application of the 
complainant's theory to the facts of this case. 
‘ Their proposition, as we have already Seen, 1s to 
‘*nool’ the forty-two different mortgages men-_ 
‘tioned in their bills, and sell the property therein 
embraced as an entirety. This would be a con- 
‘venient method of disincumbering it, and trans 
ferring the title thereof to a purchaser freed 
‘from existing liens and complications. But it 
would effeccually forestall everything like co- 
‘operative action on the part of the beneficiaries 


‘* for whom the sale is to be made. Creditors se- 


“cured by the same mortgage, and placed upon 
the same footing, have a common interest in the 
‘security. Theirrights arethesame. Whatever 


iitires to the 


their common protection are easily formed and 
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them. They are simply delivered, bound hand 
and foot, into the hands of the Warings. 
Ata genuine separate sale of the Paris and Deca- | : 
tur road under the Paris and Decatur mortgage the 
holders of the Paris and Decatur bonds, after pro- 


viding for such other debt as may have priority, 
can use these bonds, in which their investment Is 
already made, in bidding at the sale to protect the 
mortgage security from being sacrificed and sold 
for less than the amount of their debt. But the 
words of this decree concerning a separate sale are 
utterly illusory and like the fruits of the Dead Sea. 
There may be an offer of the separate roads by the 
Master, but it is not really what the decree calls it, 
‘‘an offer for sale:” for there is to be no sale. It 
is but an offer for a bid 

The same is true of the other roads. But on 
those roads, as the Warings are already the owners 
7) all the bonds, they Coit bid cs they choose when 
the roads are separately offered for sale. Holding 
the whole Piitss 7) the bonded debt. when they 
have bid enough at the offers of the road, separ 
ately, by the Master, to cover the debt given pri 
ority, they can make the additional amount as sma// 
cls they please, thus making the aggregate Of thie sep 
arate bids ow thee roads very smnall: for no one can 
bid against them except by bidding cash against the 
bonds which they hold to an amount far in 
excess of the value of the roads. When, therefore. 
bids have been made Lipo the roads separately, 
and the whole property consisting of three roads 
is then offered ex masse, the Warings, holding all 
the bonds of the Peoria, Atlanta and Decatur and 
all the bonds of the Paris and Terre Haute, and 
being given, by the decree, nearly a thousand 
bonds of the Paris and Decatur, can, at this jorud 
sale, raise the amount of the bid with impunity to 
any extent they please, beyond the aggregate of 
the bids at the separate offe) s by the Master. Fon 
they can use for that purpose their Peoria, 
Atlanta and Decatur bonds, and Paris and Terre 
Haute bonds, already on their hands, and 


J4 


which far exceed the value of the roads; 
being holden to pay in cash, only such 
small percentage of their bid upon the whole line 
as is represented by the proportion of Paris 
and Decatur bonds not held by them under 
the decree. As against this use of these so-called 
sectional bonds in the purchase of the whole 
property, all other persons must bid cash; and the 
other Paris and Decatur bondholders, to protect 
that Paris and Decatur property from beimg sacri 
ficed unde q their mortgage, must bid Mpow thie 
whole line of road. In satisfaction of their bid 
they can use their Paris and Decatur bonds for but 
an insignificant percentage, the rest must be paid 
in cash to be applied in dividends mpou lhe bounds 
of the other roads. The result is that the distine 
tive rights under their own mortgage are de 
stroyed for them. ‘To. protect their mortgage 
ecurity from sacrifice they are bound to bid upon 
and perhaps to buy two other roads which they do 
hot want And in protection of their Paris and 
Decatur security they are brought into competi 
tion with a vast amount of utterly worthless 
bonds of the Peoria, Atlanta and Decatur road, 
and of the Paris and Terre Haute, of which they 
own none; and in which they have no interest what- 
ever. By the use of these, nevertheless, the 
Warings may bid at the jozut sale anyamount they 
choose with empunity, being enabled to pay their 
higl hy applying these houds. worthless otherwise 
because greatly in excess of the value of the prop 
erty which is their specific security. 

We have only to say that, if such a sale as this 
can be made, nothing is wanted to complete the 
utter destruction of the Paris and Decatur bonds, 
and a complete confiscation, operating only to the 
hbenetit of the Warings, of the entire interest of 
the other bondholders of the Paris and Decatur 
road. 

There is, under this decree, no one lien common 
to all these roads m their united length. . The 
Illinois Midland mortgage is not foreclosed, and no 
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¢ 
» sale is to be made under it. If there were one, it 
could be a sale of the Paris and Decatur property 
> only subject to the prior lien of the Paris and Decatur 
mortgage. The Receivership debt is apportioned 
De by the decree, and a specific part of it charged 
; ) separately and distinctively upon each road. This 
we believe to be the absolute right of the Paris 
> and Decatur bondholders, if any part of this Re- 
celvership debt is to be borne by that property. It 
bd is their right to have the part which they bear, as- 
certained, and specifically charged upon that prop- 
erty. 
, In the relations of the parties as the decree fixes 
them, the \Warings may lake the whole combined 
’ property for whatever they may see pil lo hid, 
With their enormous mass of securities available 
? for this purpose, but otherwise worthless, no one 
in the world can compete with them at all. 
, We respectfully submit that the interests of the 
Paris and Decatur bondholders under their orig- 
T inal contract of mortgage ought not to be thus 
destroyed, and that they have a right to a separate 
foreclosure of the mortgage under which they 


claim, and toa really separate sale of the property 
described therein. 
We respectfully insist that, in the language of 
) Judge Baxter in the case above cited, ** their right 
me to such separate remedy and separate sale is a 
‘ vested and valuable right that can neither be abro 
gated nor be materially impaired without their 
ae consent;” and that, as to the several parties sepa- 
rately interested in these three different roads, 
Aa ‘*the Court has no powel to fix a basis for their 
- > common action, and compel them to conform to 
its dictation: this can only he attained through 
and by means of a mutual agreement of the par 
ties interested.” 
cr 
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eference 
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were badly hurt by 


heir favor. and not 


docket 


brief and argument 


1S made Lo the 
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i. From that portion which declares that all parties to the 


suit are estopped from denying the legality and validity of the 


purchase by the Peoria, Atlanta and Decatur Railroad Company 


of the property and franchises of the Pans and Decatur and 


; 


Paris and Terre Haute Railroad Companies, respectively, and 


that such sale and transfer are not to be questioned in this 


; 
proceeding, 


2. Krom that portion of th decree which declares that 994 
Paris and Decatur bonds, held by Waring brothers, shall be a 
len to the full extent they would have been a hen had no 
exchange been made of the same for I[llinois Midland bonds, 


any cancellation thereof to the contrary, notwithstanding. 


aD. Krom so much oF the decree as places certain recelver s 
ri 


. i . " 1 e ;% . sf . 7 
certilicates and otner sper ified receivers ili btedness ahead ol 


bonds. 
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b. Krom so muc eat iecree as piuces SIX MoOntHS iavol 
claims ahead 

». From so mueh tue decree as provice ior the manner 

in which the railway property shall be sold, and for the dis- 

tribution ny Line ! . Ss 1ndevt iness ver th st Lit LECT ris 


t>. rom so much i the decree as provides tor the dispo- 


sition of the proceeds to arise from the sale. 


In addition to the claims of yWaring Brothers, as itemized 


in our brief in No. 1214, which were placed by the decree 


; 


behind the bonds, claims of Waring Brothers to the amount 


of about $234,000, were given a priority over bonds. Waring 


Brothers are therefore interested in the appeals of the Union 


lrust Company and borg & Company, as well as in the appeal 
taken in their own behalf. 


it is evident that counsel for the rreidenberg people intend 


to argue in this court as they argued below, the following pro- 
positions, with the view of having all receivers’ indebtedness 


subordinated to bonds: 


First. There is no power in a Court of Chancery under any 
errcumstances tO apply the monies arising from the sale of the 
mortgaged prope rty. othe rwis¢ than to the Dayment of the lli- 
debtedness secured by thi mortvave. 

Second. The original bill of complaint does not contain such 
averments as warranted the court im appointing a receiver, or 
such as were sufticient to give the court jurisdiction either of 
the parties in interest, or of the property mortgaged. There- 
fore all the indebtedness incurred under the original bill filed 
by Kt. G. Hervey e¢ als. was unauthorized by law, and all in- 


struments representing the same are absolutely void. 


Third. There was no authority in the P., A. & D. BR. R. 
Company to purchase the property of the other two companies. 
Henee, the Cireuit Court of Edgar county could not lawfully 


appoint a receiver to take charge of the entire railway. 


Fourth. The trustees representing the bondholders were not 
parties to the bill in the Hervey case when originaliy filed, 
and did not become parties for a long time thereafter. The 
original bill was filed in the State Court, September 11, 1875. 
Secor, trustee under the Peoria, Atalanta and Decatur mort- 
gage, was made defendant on the 17th day of February, 1876, 
and answered on the 15th day of the same month. The Union 


Trust Company, trustee under the other mortgages, was made 


defendant on its ow! application on the 4th day Ol Septem- 
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‘IRST PROPOSITION, 
\s to the first proposition, viz: That a Court of Chancery 


nas no powe # inael inh circumstances, To ere ate or permit 


the creation of any lebtedness that shall take priority over 
a mortgage, as against thi body of the thing mortgaged, we 


In rendering the opinion of the Court in the case of Muilten- 
berger vs. the Logansport R. R. Co., 106 U. S. page 286, Mr. 
J iIstice Blatehford é - approvingly tO Wallace Vs. Loomis, 
97, U. S. 146, quoting from Mr. Justice Bradley's opmion im that 
case as follows: page 310. ‘‘The power of a Court of equity 
to appoint managing receivers of such property as a railroad 
when taken under its charge as a trust fund for the payment 
of incumbrances and to authorize such receivers to raise money 
necessary tor the preservation and management of the prope rty, 
and make the same chargeable as a lien thereon for its repay- 
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ment; can not at this day be seriously disputed. 


it is a part of that jurisdiction always exercised by the Court, 


by which it 1s its duty to protect and preserve the trust fund 


in its hands. 
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We respectfully submit to the Court that the law governing 


the case at bar is yet in a state ol formation. There are gen- 


eral rules. applicable to it no doubt, but after all each case 
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a must depend to a great extent upon its own facts and cir- 


cumstances, 
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Orders, OTF OvULAIN | pproval of the ourt of all « <penditures 
and all debts im el. In every instance much must be left 
to his reasonable discretion. lf the Court could supervise every 
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to the mast it trequentl ntervals, whereby the latter may 

ascertain trom time 1 time the ehnaracter ot expenditure made, 

and aisauow wonatever may nor meet his approval, will be rt- 

garded a i SuTficient reterence to the Court tor its ratification. 

in fT} bar. the Several recelvers trom time to time 

~ Pmt | her reports tO tiie ( lite and Lie neeet were ip 

proved, hie reports nowed ey borrowed from DAaNKS 
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appointing the first receiver was improvidently made, still the 
order was not void, nor the Court without jurisdiction. How- 
it was valid until reversed, 


and would alwavs be sustained so far as executed. 


\ careful ex imination will, we think, Satis!\ this Court that 
the averments of the Hervey bill were amply sufhcient and the 
ord appolInting the reeceitver was not Open even to impeach 


ment for error, much less to impeachment for want of Jjuris- 


it Is ndes | true aS a te neral rule that recelyers wre only 


appointed to preserve property which the Court must or may 


dispose of Dy ultimate decree. But even to that rule there are 
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exceptions, and under constantly changing circumstances those 


exceptions will probably greatly multiply. Mr. Jones, in his 


work on railroad securities, SAYS, In Sec. 404: 
“It is ground for the appointment of a _ receiver that the 
mortgaged property ls lable to be seized on executions. 


‘The facet that a railroad company 1s solvent, and is owing 
a inrge floating dept which its creditors are rapidly reducing to 
judgments, has been revarded as ground for the appointment of 


a receiver at the instance of morteage creditors. Upon the 
judgments the ra ad and its uppurtenances inight be seized 
piece-meal, and the security of the mortgage creditors be 
destroyed. It 1s true that the seizure of property which 1s se- 
curity for the mortgage debts may be restramed by injunction, 
but it might be ne essary to issue aS Many injunctions as there 
are creditors. Such a state of facts is regarded as calling for 


the appointment of a receiver. 
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Independently of any question as to whether the general 
practic is open to exceptions or not. we respectiully submit 
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petent [or thie 103 mrsuance of ne renel sought to ordel 
a sale of the entire property, and to distribute the proceeds 
aceording to the mehts of all parties. It certalniy Was not 


+ 
Tt} ,* ) 


necessary that such a sale should be made in order to vindi- 
cate the jurisdiction of the Court in the appoimtment of a re- 
ceiver. Such a decree could not relate back to the appointment 
of the receiver, and thus confer jurisdiction, if the Court were 


without it in the first instance. Very often a Court of Chan- 
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cery, afte administering such property tor a long time hy the 


aid of a receiver. 1s enabled to restore it to the original owners 
without sale, and so far freed from tinanema! difheulties as to 
be eapable of maintaining itself. And this 1s always considered 


meritorious achievement on the part of a Court of Chan- 


cery, as its preservative powers are thus justified. 
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The Hervey bill does not pray a sale, but it does pray the 
adjustment and payment of all debts, and that the Court give 
such relief as might be hecessary to render such payment pos- 
sible. The jurisdiction of the Court was not at all affected by 
the expression of confidence on the part of the complainants, 
that if protection were given for a time by the Court the 
vency of the Company would be restored. The jurisdiction 


of the Court did not depend on what the complainants hoped 


or believed. It was only necessary, at the very most, that the 


bill should make a case under which a large property was 


shown to require the protection of a Court of equity, on behalf 
of many parties unable to help themselves, and that under the 
prayers ol the. bill a sale of such property might be necessary 


to the adjustment | ALL equities, and administration of com- 


’ + 
piete reel 
We therefore submit that so far as the jurisdiction of the 
o rT (epDelicit : ‘ ; “sverments QO} Tike bill. there WAS Tit) 
| itevel 
IRD PROPOSITION 
ce ee “11 ' 
it was argued | that under the onme@mal bill the Court 
. : _ ; +} ' " "7 il. ] a buare , 
may have acquire risdiction of the Llhmois Midland Railway 
. * 7» 
Company, | yuu risdiction over the Paris and 
» 7 4. 7 , . ’ 
Decat I ir R ‘ i il | i S wn i err Haute he LO 
} ‘ i rt \ a he } , 
(jn the 4th dav ot WU ber. A. D. lSib. the two last named 


Compa les Were Wiad lelendants, and on the 10th of the same 


he Peoria. Atlanta and Deeatur R. R. Co.. assuming to act 


its charter, purchased all the property 


under a power granted in 


and franchises of the other two Companies, and afterwards 


changed its own name to that of the “‘IIlmois Midland Rail- 


way Company. ‘There is indeed a question as to whether the 
Crant Ol power to one pany LO purchase, conters upon 


another Company the power to sell. 


" x , 
Re { 0. ‘ (>) Sect Tie power supposed tO nave heen oranted, 
net abla | pirchause fT railroads and tranenhises of the 
otner tw panies, nd Ui , too, without objection eithe 


from the State or fro iny party concerned. At the time 
the Hervey bill was filed the Midland Company was 
property OL Uliie other companies, 
inchises, to the extent 
east of operating these, railroads. And to this day it is 
rit wierall PCLtTe ring i ol | it Late ¢ ier desires to (Vues 4 
LiO} Lie power oO Lie iilin Midland ( Ol pany tO MAK the 


ullY dispute such power 


. Whatever the law may be on tlus pomt we think it tolerably 


. * ] | y i ] . 
clear that, as the Midland Company had actual possession of 
> 5 | " ’ : * ‘ . | ;y> 7 ] ’ . . , 
iit Miiecs © railroad Unde) i ©€1a10 ot ti le, Lin (.ourt att 


ured full iriscdiction of the res. and that soon afterwards the 


r«& DB. B. Co. and the P. & T. BH. Co. Became parties, 


lhe real question, and only question is, whether the Court, 
having obtained jurisdiction and complete possession of the 
property, had power to preserve and protect it while that pos- 


concerned. 
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principles, the mere tact of the abandonment of the property 
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/ would of itself give the Court of Equity full and complete 
power to take and preserve, and dispose of, that property for 
f the benefit of those entitled thereto. That Court is, under our 


system of government, the proper protector of all trusts. 


When its powers are invoked by a party in interest, and it 
is made to appear that the corporate body of a railway com- 


pany and its officers and managers, whether from wilfullness 
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Keven though the final decrees of sale he made under the 


prayers of the bills filed by the trvstees, this does not affect 


the fact that the relhef granted will arise from the general ht- 


iwation, consolidated and inseparable as the causes have been 


and now are. 


. ; - ’ 
but even if thi mdholders were not originally bound by 
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orders rendered before their representatives came before the 


ind thereafter. not only 
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Court. we subm} 


as to all subsequent orders, but as to all prior orders, not then 
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; ! | ’ , | . ' 
objected to. The records of the Court were at all times open. 


lhe receiver and those from whom he borrowed money were 


CFOUrTI Ol} it) Al Conti lence. CATYVing out thre orders of The 


celved. under such 


riers. it was assurediv the dutv of the Union ‘Trust Com- 


pany, if it desired to repudiate what had been done, in the 
course of that litigat into which 11 intarily entered, to 
examine the record and deciare ws purpose af once, 80 that 
| the eretitors of the receiver might have been placed im statu quo, 
Pa | nearivy AS pO sii f wir t.onrt would hag earnestly desired 


y tO be intormed at the earliest moment that its own steps must 


be retraced in orde | it . mw nit do ustice as neariv as tif 
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\ could to those who had advanced money on the fait! 


We distinctly deny that any party had a right to remain 
ent for five years, unt il that had been received in ex- 
hange for certificates issued before September 4, 1877. had 
been fully consumed, and then mesist that he or it could not 
be bound to contribute towards the payment of such instru- 


ments. Ihe most meritorious bondholder should not be allowed 
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much less one who is not shown to 


bond at the time when the steps were 
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im some source, and came into court 


their trustee did not perform its duty. They 


KNOW What Wits being done by their 
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the time when 
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rust Company became a party to the 


were bound by the representation of 


did not own a single bond. aus We firm! 


hen whoever owned the bonds whieh 
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claim Wiis repress nted and bound In the Sitiit Way. 


5s WOrkK On Railroad pecurities, in see. by2, 
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PISS, 


held that the presence in court ol all 


Lol indisp nsible to the appointment of 


lidity of an order for the issue of re- 


leed a party was held bound by an 


oD) Ala. 300. an order authorizing the 


made without notice to some of the 


lenberg people now complain. ‘They 
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parties, and was otherwise irregular. It was held that the 
proper mode of objecting to it was by application to the Chan- 
cellor to vacate and set aside the order. On such an appli- 
eation the equiti s of all parties could be considered, “as well 


as all questions as to laches or diligence of the party objecting. 


The failure of the trustees and of the bondholders repre- 
sented by them to enter any objection to what had been done 
and what was being done, had the effect of estopping them all 
by acquiescence lhe old adage that silence ov1Vves consent, is 
specially true as a rule of equity. That silence gave assurance 
to those who dealt with the receiver, and deprived the court 
of the opportunity of examining the questions now raised as 
to the alleged Improper practices of the several recelvers. 


Nor can the Union Trust Compan) be properly charged with 


any breach of duty. The expenses incurred from the beginning 
were large indeed, but large expenditures were rendered neces- 
sary by the imperfect condition of the property, and its imea- 
pacify to earn a revenue except under great disadvantages. 
[he money spent was supposed at the time to be wisely spent, 
and for unavoidabl DUrDpoOses. Many enterprises and invest- 


ments, apparently safe and prudent, outside the Midland 


Railway, have proven failures. Indeed, it is not yet determined 
whether, without the use of much capital, the road can pos- 


SiIDLyY earn 1tS dully expenses. And those who talk so ippantly 
about waste. and who sugvest frand Si) wisely, would do well 
to explain why they did not step in, if dissatisfied with their 


trustee. and set all things rignut. 


THE FORM OF THE CERTIFICATES. 


ied 


“cy “- 
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We desire to refer to a question which arose on the a 
ment below, as to the effect of the form of the instruments. 
A portion of the certificates contain expfess promises on the 
part of the receiver to pay the sums named therein. Such 
sums are not to be paid out of any specific fund. But they 
are expressly made hens on the revenues of the road in the 
hands of the receiver. Of course this means surplus revenues, 
as there could not be any surplus earnings at all, unless the 
daily receipts were first applied to keeping the road in opera- 
tion. There never were any surplus revenues, so that the 


Bp per ial security pledged wholly failed. 


} 


but this failure assuredly did not render those particular 
certificates of less force than others. Thev represented costs 
as the others did. Indeed the pledge of the revenues as security 


indicate Ss that these part ular eertiticate s were intended to by 


t | 
assigned a special force and value. 


We submit that it makes little difference what was the form 
of the indebtedness, or whether it was represented by any paper 
evidence. if th recelvers Werte (¢ mpowered to create the debt. 
the form of it was of little consequence. The question is: Did 
the Court authorize its creation, or was it such a debt as a 
receiver might properly incur under the general principles 
governing his duties and powers? ‘There are many expenses 
which such an officer may incur without an order of Court, he 
always taking upon himself the burden of satisfying the Court 


regarding them. 


af 
‘ 
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In all instances the receivers in this case either acted upon 
the express orders of the Court, or reported what they had 


done, and obtaimed orders of approval. 


lt is true that receivers certificates are not commercial 
paper in the sense that innocent purchasers for value before 
maturity take them discharged of all defenses. jut it is not 
true that orders of Court, solemn adjudications, are to be re- 
garded as of no effect whatever, and as affording no assurance 
to those who act upon the faith of them. And we feel confi- 
dent that the form of the instruments makes little difference. 
They all represent costs of administering and preserving, or 


trving to preserve the property, in good faith. 


FORM OF ORDER APPOINTING RECEIVER. 


It was urged by opposing counsel in the Cireuit Court, and 
may be urged again, that no receivers’ debts can be paid out 
of the corpus. because of the phraseology of the order appoint- 
ing the first receiver. Lhe language referred to is the fol- 
lowing: 


“Tt is further ordere 4 adjudged and decreed that out of the 
monevs that shall come into’ the hands ot said receiver trom 
the operation oO} sald railway, he shall: 


Forst. Pav all current expenses incident to the creation or 
administration of this trust, and to the operating of said raul- 
Way or railroads. 

Then follow directions to pay other railway companies bal- 
ances due on interchange of business, for payment of six 


months’ labor, and supply-claims and other then existing debts. 


It is contended that the direction to pay operating expenses 
‘out of the moneys that should come into the hands of the 


receiver from the operation of the railway,’ prevents payment 


of such expenses out of the body of the property by any sub- 
sequent order of the court. An examination of the whole 


order of appointment, which commences on page 6 of vol. 1 of ‘ 


if 
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cord, will show that the court making the appomtment 


was simply directing the receiver what claims should rank 


first, mxpenses: ol the creation of the trust and Ope rating CX- 
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L300) bonds of 31,000, amounting in all to S1,300,000. The X. 


Paris and Decatur Railroad Company issued 2,400 bonds of S500 é 
each, amounting m all to $1,200,000, The Paris and Terre 


Haute Railroad Company issued 280 bonds of 31,000 each, 


to S2ZSO.000, 


ad 


> 


) 
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[It will be seen that the aggregate of the principal sums 
represented by all the original sectional bonds amounts to 
SY? 780.000, 

After the purchase OF the sectional railroads by the Peoria, 
Atlanta and Decatur Railroad Company that Company changed 
its name to that of the [Illinois Midland Railway Company, and 
as such issued its bonds (secured by mortgage on alJ the lines 
of road) to the number 8,350, of $500 each, amounting in all 
to 8$4.175.000. 

It thus appears that the entire issue of the Illinois Midland 
bonds exceeded the entire issues of sectional bonds to the 


amount of SL.305 000, 


here is a controversy as to whether'‘any of the sectional 
bonds were ever in facet. or in law. eachanged for Midland 


, 


| ‘ 4 “ ’ 
bonds. and if so what was the effect of such exchange. 


There is no dispute as to the fact that at least SO of the 
Peoria, Atlanta and Decatur bonds held by the Kansas Roll- 
ing Mill Company, and parties identified with it, never were 
exchanged or attempted to be exchanged. It 1s not contended 
that anv exchange was effeeted as to those Paris and Decatur 
bonds now claimed by I reidenberg. And the same is true as 
to this class of bonds held bY ther parties who are strangers 
to the record in these suits. So it cannot be demied that 
whatever was done in the way of exchange there are now out- 
standing a number of the obligations secured by the original 
sectional mortgages, and that such mortgages have not become 


functus officio. They were never released in any way. 
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‘Those who are hi iding the bonds last referred to are stand- 
mg upon their securities, as thre y have a right to do. Rut it 
is conte nded on hbehall of th bre ienberg pe yple, and will be 
contended by others, that all the origmal Peoria, Atlanta and 
Decatul bonds. except Lin mi) above mentioned. and all the 
Paris and Decatur bonds owned by Grant Brothers and Waring 
Brothers at the time of the execution of the Midland mortgage, 
and all the Paris and Terre Haute bonds, are to be regarded 
“us canceled and surrendered, and that all the other original 
sectional bonds are to be treat d as Superior and Prior in every 


respect. 


In fact, the present holders of the obligations that never 


’ ’ 


were attempted to be surrendered or canceled, and with respect 


to which no agreement to exchange was ever made, now place 


themselves on a very high plane indeed. They deny that those 


i 


who originally occupied the same position as themselves can 


now claim equauty, and say to such parties: ou elected to 
accept junior obligations, and however much you have lost 
“thereby, or however unsatistactory the securities Which you 


wreed to accept in place of the orginal bonds, or however 
“much vou may have been Misied nto MAaKID: SUCiL ALTee- 
‘ ‘ i , ; , } 4 ’ ' 7. 
ment, Vou mu remain just where you eiected to place your- 
= lve . 
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lt may be here suggested that the gentlemen who thus claim 
an advantage have not the shghtest color ot equity in support 
of such claim. The other bondholders who agreed to exchange 


Midland such 


bonds did not make 


for 


bonds 


sf etional 


agreement with the parties who now object, or with any one 


In privity with them. ‘The objectors did not pay, or promise 


to pay, a dollar in consideration of the surrender or the ex- 
change of bonds by other parties. The entire transaction was 
a matter in which the objectors had no part, and from which 
they derived no rights. They were not in the slightest degree 
injured or defrauded or misled by the agreement to exchange. 
They are, in fact, like a passenger in a stage who objects to 
the return of a fellow passenver who stepped down at a station, 
Saving: ae tT) voluntarily lett jour seat, and l nol claim that 


sane 
seat. as well ‘is Midi O10 Vi 


The history of the so-called exchange 1s given in the testi- 
mony of Mr. Hervey and Mr. Chas. Waring. There is no 
question whatever that the Midland bonds were intended to be 
largely used in retiring the sectional bonds. There is no doubt 
that Grant Brothers and Waring Brothers shared in the com- 
mon purpose, and that in all the steps taken in the direction 
O1 All ¢ cchange. thos ‘rt ntl Tie Tt) expected the mores ment to hy 
consummated. With that view the first issue of Midland bonds 
was made mn (| vided Amo} ait parties thereto. With il like 
view those Midland bonds were canceled and burned in order 


second issue. It was in 
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that th 
pursuance of the common purpose that the Peoria, Atlanta 
and Decatur bonds, claimed by Hervey and the Waring 


Brothers. were delivered to Grant Brothers. 


But underlying all that was done, and enterimg into every 
step taken, was the belef on the part of Grant Brothers and 
Waring Brothers, and not onlv the belief. but the nght to im 
sist, that the new securities should be valid obligations, that 
the several railroad companies should be legally consolidated, 
and the Midland mortgage should be a first len on the entire 


property. 


In order to determine the ettect of such surrender as was 
made, it is necessary to consider the circumstances under 


which it Was effected. 


ft Is shown by the evicde nce, au not in any deort e disputed, 
that before the contracts in question were made, Grant 
Brothers, Waring Brothers and Hervey, owned, between them, 
all the P A. and D. bonds, and all the P. & T. H. bonds, ex- 
cept a tew of the P. A. & WD. bonds held by Stone. The 
same parties, or some of them, owned a large portion of the 


r. \ 1). bonds. 


He ryvey Was ADAIOUS LO COns lidtate the three COT piles and 
tomsue un mortgage covering all the property, provided he could 
dispose of the new bonds, secured by such mortgage. Grant 
Broth rs were Willing tO aces pt thie new bonds, provided War- 


a 


Lives would consent to « AChHanNve thre It) ror such sectional bonds 
as thev ti i. t Was theretore acres d that nev bonds should 
be issued: that all the parties in the agreement should ex 
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nds th refor. and that for such P NX 1), 
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change the sectional ty 


bonds as could not be retired by exchange, an equal amount 


lhe etiect of this agreement, luliv) perlormeda, would be 
this Grant Brothers and Waring Brothers would surrender 
} 4 Dae j — 

their sectional bonds, secured Dy sectional first mortgages, ana 


would accept n cu thereof Midland bonds. which would be 


and the r. & 
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i 


mi miso be secured DV a mol vage on the 


Pa |). division —suboradinate, however, to. th UnevcAchange d 


It is, therefore, clear that the consummation of the contract 
would have the effect of placing the Grants and the Warings 
in a different position from that which they before occupied. 
They held P. & D. bonds and stood on an equal footing with 


all other holders of those securities, but by the consummation 


of the contracts they would become subordinate, in right, to 


those with whom they had formerly been equal. 


[t is worthy of remark that the Grants and the Warings, in 
agreeing to surrender the Il. & D. bonds for cancellation, were 
only to receive therefor an equivalent amount of Midland 
bonds. No bonus was to be paid them for surrendering their 


priority. 


We think it may be fairly said, that having agreed to sur- 
render the higher for the lower security, they were at least 
entitled to a complete performance of the conditions on whieh 


such exchange was to be made. 


What were those conditions? ‘The written contracts distinctly 


\w show that they stipulated for a “consolidation.” 


It is not necessary now to enquire whether under any pos- 

» £ sible circumstances a contract to consolidate two or more 
corporations can be well performed by one company purchas- 

~ ing the property of another. It is entirely certain that such a 
purchase would not constitute a consolidation in law. That 


word has a elear and well-known meaning under the decisions 


of the courts. and under the statute law of Llhmois. 


Whether, under any circumstances, a purchase, such as was 


shown in this cause, would constitute a performance of a con- 


tract to consolidate, it is very evident that it did not constitute 


a performance of the contract in question. The parties thereto 


did not merely use the word consolidate, but they defined what 
they meant by it. They qualified the word in such a way as 


to show that they intended it express the very idea which 


On the 9th day of February. 1873. Herve V, being then en- 
gaged In constructing two ol tiv That , oO railroad. entered into 
an agreement with Warn brothers to consolidate all three 


line unde) Tile name ol th Lilin its (rreat Wests ri hailway 


‘ ’ | sa 4 i . . . 
Com many. i fils ivreement Was no earried out. nowever, but 
‘4 Pe . ; } . ; ; 3 . 
Wil “miterward modied DY th eontract under whieh tue ex- 
’ ? 
chal ‘ OL DONG Wiis eT | rie raed eontract is rouns i 
ere i. i t | + ‘ 
i ' : : i] ' i ' 
| " " P ' > i *%* y yey ‘ 
Vol O] vf rd, On page LAU, ihe fourth paragraph ot that 
acreement cf hort ust What the parties intended as to the 
} ;yi} rj , | f 1} f ; i? ‘ Vis tC tie i rr] 


“Whereas, instead of the id Robert G. Hervey procuring 
OF CAUSII the thre VeTul TaMUWAYV  « NPANLES referred 1 in; 
the said origimal agreement. nha thre everal undertakings. to 
be consolidated in one company. to be called the Illinois Great 
Western Railway Company, as was proposed and contemplated 
abt bit date Ol the sald agreement, if has been arranged that 
he shall procure, Or Caus fhe thre Companies and their sev- 
eral undertakings, vi lhe Varis and Terre Haute Railway 
Compa) j The Paris and Decatur Ra Iwas Company and the 
Peoria, Atlanta ana De atu hallway ( ompany, to be consolt- 
dated in one, to be a company to be called the Illinois Midland 
Company. 


ihe contract between Hy ryvey and Grant Brot he rs in refer- 
ence to this sam bond transaction is printed hi Vol. l of 
record, page LOO), it learly show > that bonds Ol) consolidated 
lines were contemplated by the contracting parties. ‘The second 


paragraph is as follows: 


4) 


Whereas, the said Robert Glasford Hervey is the principal 
owner of the following lines of rathroad, viz: Paris and Terre 
Haute railroad, Paris and Decatur railroad, and Peoria, At- 
launta and Deeatur railroad, being in the aggregate one hundred 


* 


and tiftv-four miles in len hich three ra vis are ahout to 
he consolidated into one company, under the name of the Llhinois 
Midland Railway Company. forming (with three lines of echt 
miles—-thirteen miles, and e and three-quarters miles in 
length res} tively. leased, or intended to be leased.) a con- 
tinuous tine of about one hundred and eighty-one miles, ex- 
tending from ‘Terre Haute. Indiana. to Peora. Lhinots.” 


At th tien it the surrend of sectional bonds by the War- 


ing Brothers, | ‘han ibout February 19, 1885,) Hervey 
entered ints bth) er 4a lent with Grant Broth rs, iti 
and wy Vi Vil red thu ! meoiidation had been 
effected 
it is thus appa nary mndition on whieh ti 
Air Lrreel > PrP. & D. bonds nd a pt it rio} 
(>i) arte ( ! | i LWIilk i MLO} ©) 
mi \ ympa ut oF the r 
pora Ms Thhetbselves., ij le ' vere to be so Lanite | as to ber rie 
one company. it was not iough that their property should 
a pass under ti wnership of one of them, but it was indis- 
pensable that they should merge into one artificial body. 


And it should be remembered that all the agreements in 


: :' 
question were made in England, at a great distance from this 


y 


country, and that Grant Brothers and Waring brothers could 
not possibly have the same degree of information there that 
they might have had if they had resided in Illinois. They did 
not know how these contracts had been performed, excep! irom 


information given by Hervey. 


The courts of Illinois have for many years rendered decisions 


defining the results of consolidation, and treating that term 


as having a specific meaning in law. ‘The constitution of the 


State uses t hi Same terins, assuming that it has such meaning. 


Kven though we assume that the tangible property of the 
o } j . ‘ 
selling col porations passed DY their sale, their corporate iran- 


ehise > still remain, the corporations themselves still exist, and 


their stock has in no sense been extinguished. 
Buflett vs. Great Western R. hi. Co., 25 Ill. 357. 


(hat a sule is not a consolidation has been expressly decided 
by the Supreme Court of the United States in a recent case. 


Wabash Ry. Co. ‘vs. Ham. 114 U. 3S. page. 587. 


yno now ask to tv reinstated lil the former 


rights have a still stronger reason on which to found their 


t mav be that the sale of two ral lroa ds Lo f he ct rp ration 


in the end be sustaimed by the courts. It 


ae 
a 
a 
Pd 
nd 
— 


owning 
hi be that the power givell to the as A. & |), to purchase 
continuous lines will be held sufh@ent to authorize the pur- 
chase Of sur h tines exte nding beyond its termini iis defined by 
its charter, although all such poOWers ware held to be subject to 
strict construction. It may be that it will be determined that 
a railroad corporation may transfer its franchises without the 


consent of the State, although the contrary doctrine 1s pretty 


well estat shed, \ll this mav happen, but we respectfully 
submit that the parties here had a pertect right to guard 


. 4 , — e. . - . " 
AVUILTIS such doubts and uneertuinties. 


bargain that the union of the 


cOorporatlolis should be so ¢ tected as to obviate all uncertainty, 


and to give to the new corporation, beyond question, all the 


= 


bodies. 


The value of the new bonds would depend largely on the 
nature of the security pledged for their payment. It is not 
enough, that after the lapse of years, it may possibly be set- 
tled that the sale and purchase were valid, er that all the 
rights and powers of the old corporations passed thereunder. 
An individual may lawfully buy his peace, and where his right 
to such peace is a matter of doubt, a compromise will be held 
binding, even though it should afterward be discovered that the 
law was clear on one side. Just so in this case. Grants and 
Warings stipulated for a particular title—a title which, being 
settled, would give their securities value. Now it is insisted 
that they shall be compelled to accept a different title, which 


was, and still is, at least subject to serious doubt. 


The right of re-instatement is denied by F rnedenberg et al, 


They plant themselves with great resolution on the faith of 
W contracts, to which they were not parties, for the performance 
v 

of which they paid nothing, and with reference to which they 


> took no action, and lost nothing whatever. 


The action of the court might be very different if it were 


shown that parties had been induced to place themselves in a 


WOrTrse condition by reason ol the exchange of bonds, but why 


should i ourt ol equity compel auny parcy to remain bound 


by a contract, the consideration of which was never performed, 


in form or substance, and this at the instance of another party 


without any equity at all. 


As against the Warings and Grant, there are no counter- 


vailing equities. We may, therefore, well say that it would 


powers, privileges and rights which belonged to the original 


Lee CAN RE AS mesa - 


h a performance 


thos \W ho deny 


The following cases are directly in point: 


Ladd v. Wiggin, 35 N. H., $21. 


In this case it is held 


“When the note, secured by a valid pre-existing mortgage is 
given up to the mortgagor, upon the execution by him of a 
fraudulent conveyance of the premises, and the amount thereof 
included in the debt intended to be secured by the fraudulent 


conveyance, th 
or dischara |: Dut when tie fraudulent convevyithce 18 avolded 
by the creditors of the mortvavor, the mortvavee 18 remitted 
io his previously existing legal rights under the mortgage.” 


, 
e original mortgage is not thereby ext:neui<hed 


Rollinson v.' Lamson, 28 Maine, 38S. 


In this Corse it was he 


‘In equity the canes ition Of a mortgage on the records 18 


‘ }: } : 
only pri i facie evidence Of tS discharge, and lenve Ss of open 
to the party making su objection to prove that it was made 
’ } 
by accident, mistake or fraud. On such proot being made, the 
mortgage will be established. even against subseque nf wmort- 
vagees without notice, 1f they became such anterior to the can- 
cellation 
fy; f / a \ 4 iti 

Ssubpsequent to the tim fendants a “quir “i an interest in 

| “T r* + i ley t} j ’ : | ° 17 i t} : ' | ' ’ r ‘ ‘ 
WO} il a rieitee ‘iat ' ' CULeU viit i iow linYg Ll pe i} Lie 
marcein: ‘This mortenve . lischarged, a second mortgage 
having been given of ther inds to seeure the same debt.” 


he Court: ‘on no meni iave aA ‘ecrued IN) faith of the re- 
lease, we do not think t! release could defeat any rights of 
these defendants to contribution, or even of the plaintiff to go 
land if ordered by a court of equity. For 
the paper relerring his redress upon this piece, only purports 
an agreement to look to the other mortgage, and if the party 
were denied that, by a court of equity, and had exeeuted the 
release, in all good faith, with the honest belief that he could 
lawfully go against the other land, the mistake, as between the 
parties, would no doubt find correction in a court of equity. 


if 
| ; " 
against the othe! 


‘To have this release defeat plaintiff's mghts, it should ap- 
pear that it is a fraud upon defendants, and was executed under 
such circumstances as to affect the defendant with the fraud. 


Si et a ina elie aa i li, 15. Aad te acted nt 


; 


(Counsel for lreidenberg have sought and will again attempt 


to carry the doctrine contended for much farther than Mr. 
Clokey did, although they assumed to place it on slightly 


. different grounds. We tind in Rorer on Railroads, page 879, a 


” j . tion } : 
statement tbat the purchasers of a railroad must take if sub- 
lect to the same pubhii ervitude and user which were contem- 


or a ien. Vet our iearte I is savit did in some wav render 


. \lidland Company, mito which 


} 7. ; tt" ; ' : , 
Ing anc pre SCTVINNIY Lit ) Operiy, Wwe SUpPpOst i that those words 


: . 
mpanv owed to the 


public. 


? 


. j : , . . : rf 
Krom the premises thus laid down, it 1s contended that from 


the time of the sale forward, all the expenses ol operating, 


maintaining and preserving the P. & D. road must be charged 


n . : ’ 1} 
against tne P. A. & D.. and that the P. & D. cannot be called 


upon Lo bear re single dollar of it. his. if is alleged, is not 


only true as to the expenses incurred before the appointment 


that time. 


larly emphasizes all that we have 


aidas to the substantial disimetion between purchase and , 
consoldation Indeed oul learnec friends openly base their 
theory on the assumption that the P. & D. company is still 
a separate and distinct body, and as such cannot be subjected 


, 


even t ne expense OF Maintaining the property that was once 


: : ' ' . 
Its OW? it nas the recht now tO insist that th purchasing 
i. + |} i 4} ] 
‘ Ty pil ij bh ¢°¢°T) Tie f ndiLlons Ol rif purchase ; lf this ie 
ery / | - i . } } 
true then ndeed, those who bargained for a consolidation did 


‘ . . ‘ 4 . lf ' ‘* Re 4 i . 
not wv it they contracted tor. Sie eit purchase ieIt In e@X- 
+ 41 oo i ae * 
ISLEeLIC at ranto} COMMpALYS Capa 7) pecominge ACGVeTse, 
surely th Vas not equivaient to a consolidation which would 
| a ' ‘ ‘ i | 4 ] } ] ‘ : : 
lieve ritt) Crrec ‘) at nsolidated Dowty every interest legal 


this case, We ndmiut 


that while bonds secured by the P. & |). mortgage are out- 


standing. the holders of those bonds mav consider the P. & D. 


property as separate from all the rest, so far as their nights 


nre concerned, if miiv wy That the ¥ \ 1). COMmMpany, and 


even its bondholders. can lawfully eall on the P. A. & 1). to 


pay all the expenses of operation under its contract of pur- d 


chase. As between the companies this may be admitted. but 
if such right exists the obligation assumed by the purchasing 
company Was an unsecured one and could not affect the nghts 
of the holders of the Midland bonds. Counsel, in the argu- 


, 


ment, distinctly insisted that no lien was created to enforce 


5 


this obligation. The obligation of the purchaser company to 


operate the road purchased, was precisely the same as its ob- 
ligation to pay all its debts, and the court below has decided 
that this obligation did not create a len as against the Mid- 
land bonds. The court and the counsel for l'reidenberg there- 
fore agree that the Midland bonds are not affected by the ob- 


ligations imposed by the deed of purchase. 


The only obligation to which this branch of the controversy 
“a relates are those which were contracted by the receivers in ad- 
° 
; >. . e iy , *f . +] i’ t} ‘ . P sy 
ministering the property he ugents of the court. he 


} } - ; ‘ ‘ . i i st ‘ 
chanecelior has already held that the court which appointed the 


receiver ongmaty had liction of the pre perty, and having 
that jurisdicti n. it certainiv | i power to do what was nec- 
CSSaT\ LO Ope rate tne road, Whatever might be tin doubts iis 
to the effeet of the purchase in question, or of the sufhcency 
of such purchase in full nt of a contract to consolidate, al] 
the lines had m fact bee ntrolled by one body; all had been 
tyroated as a 1] for ti e of the ereation of debts and 


producip revenues L her is a inion ampie to give the 
Court il jurisdiction of the property. For this purpose lt 

‘ . a00l +] , ] ca I Bak i ‘ ‘y* hae 
was enough that the s id been SO united as to creat 


rights and obligations. but that union which was sutheent to 
vive jurisdiction was not sufhcient to satisfy those who had 


7 


bargained for one substantially different. 
DISTRIBUTION OF INDERTEDNESS. 


It 1s now eontended that because the P.. A. & DD. Co. took 


the property of the P. & D. subject to “‘publhe servitudes,” the 


propert\ eovered by the ¥ \ 1), mortgage cannot be charged 


with any part of the expense incurred by the Court in pre- 


serving it. 


We submit that when a court of chane ry 15 called upon to 
take charge of property in whieh larve numbers of persons are 
interested, and to use its best lights in savilig such property 
from destruction, it may charge, and always has charged, such 


prope rty with thi expense of such preservation. 


Kivery man who gives credit to a railroad company by pur- 
chasing its bonds, or otherwise, impliedly consents that it shal] 
be operated and kept a goimmg concern, and that its public 


duties shall be performed. 


its capacity to meet its obligations, its power to earn money, 
depend upon its use, and that use is always contemplated by 

} } | 
all persons dealing with it. 

hose who own the bonds of such a COMpPAany know that it 
must be operated, and if the company itself fails to operate it, 


this duty must be pertormed by some othe) person or power. 


’ 


Where a debtor company sells its property, it seeks to dele- 
gate its power and to adopt the agency of the purchaser as the 
means OL pre rforming its funetions and discharging its duties. 
When the company and its purchasers alike fail—when th 
property is liable to be seattered to the winds —when the fund 
lies derelict, as in this case, some power must be invoked to 
preserve it. It is always trust property impressed with a trust 
in favor of the stockholders and creditors. lf the company 
fails to preserve it, no man has a nght to enter upon and 
possess it. ‘There is, therefore, no power known to the law by 
which SUCH property Cian by saved (rom ruin, except that trib- 
unal which 1s vested with authority to contro), preserve and 
enforce trusts and prevent irreparable injury. It ts always the 


> . l. . " + , ‘ r. } 4} . ~~ 
richt of creditors to come to the relief of a fund thus imperiled. 


2S) 


A court of chancery will give creditors every facility for saving 
and using such property. 

But where » railroad company, as in this case, has-been 
derelict, and where the parties who are now clamoring against 
the cost of preserving their security remained utterly passive, the 
Court may and always has imposed upon the property preserved 
by it the expenses ther Dy occasioned. In all the years during 
which the Court exercised control over this property, and dur- 


ing the time when the expenses LOW objected vO Were being 


neurred, Freidenberg never was heard of. He offered no as- 
sistance, made no suggestion, pointed out no expense which 


might be avoided, but he now says that no part of the receiver's 
expenses can be charged against that section in which he 
happens to be interested. 

We submit that where the power of equity 1s called upon to 
preserve a fund it will charge the proper expenses against the 
fund itself, and will compel all parties interested therein -to 
submit to their fair share of necessary outlays. Nor will it 
allow those who should have objected when expenses were 
being incurred, to say, years afterward, and in the lhght of 
subsequent events, that outl Lys which they did not Oppose, and 
which were apparently proper at the time, were re ally unneces- 
sary. 

The Miltenberger case, and others to which we have already 
referred, it seems to us, sustain the views we have presented. 
And here we may add that Simon & Borg, who appealed 
when Freidenberg declmed were not known to open their 
mouths until last August. They were not parties to the suits 
until then. They became -parties simply to appeal. ‘They 
have not even the merit of Freidenberg, who became a party in 


October, 1881. 
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R. vol. 2 


a, part 


*} “4 
opty. 


large, it may 


rowth of such indebted- 


description of the railway 


‘VILS constructed how 


ind ditching: what its con 
iT tine everal re cCivers, as 
e) rion. 

r) 

the middle’ section, was 

ny Tive ae wienbere 


“The first train between Arcola and Paris was in May, 1872, 
the part of it between Oakland and Paris was operated the 
preceding winter. ~ — the road was completed through 
to Decatur before Christmas, 1872. | passed over it from Paris 
to Decatur in January or February, 1873, and before that 
time the track on the west end near the Illmois Central June- 
tion Was in a very. rough, crooked and imperfect condition, and 
badly out of line. When the road was opened the excursion 
which passed over when the road was open from Paris, 


; 
£0 ff the track ihe a Was bad; and it Was not sur- 
ne i 
; 
‘* . Ls - . I tif sii I if | i} phe ii 
4" ié Ci ~ , i - i ( es ! | ere ‘ : 
ood many soit ties est of L crt tiiat had 
been in the track n years when Dole was appointed 
rece 
ent : | it ij \| i] | t¢) 
harms <" | . nmeneed run irom 
Peo) i | , |) isa \\ t r «dich & (Oye 
TH) ! i \ , ? a! Té ate idl | 
awe - : i } . ; i Ts t) | ‘ West (| Visidtl 
1% 
{ a i i ii \ vy ile — «tit I 
a . =i } I ran i eart! les 
; ' = ii™=n™ | iii 3%, | It 
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“Sia ( ! i | yt ; Varis , |) 1408 
Y iit hin - [ ~ rie, i } f i } iced 
I | Who . f Siiliie . ue TO) the 
Wy / \ ) na i v0) 


WAY Ce struction, a ‘ Hiv Without nas “ih! ir Vol, a 
p. oot} 
icWe } , ‘ _ ' : i}: ‘ llaw | 
From the present appearance of the Illinois Midland, ! 


think if Was construct | more with regard to economy ot con- 
struction than economy of operation: and | should judge the 
location Wiis determined 1) re DV 81 bsidies than getting a direct 
and easy route. Some of the grades are heavy, the earth 1 


; 


light; they follow the surface of the ground pretty closely. 


The heaviest grade | found was between Atlanta and Arm- 
ington, that I should judge to be eighty feet to the mile, and 
and a half long. 


about a mule 


nn taken down to the grade 

the grale steeper Ps 

. were very steep, and the 

‘avation narrow, road bed being probably only 15 or 16 feet 
wide, and no place on the road | should think over 20 feet in 
width. Where cuttings are narrow and the sides steep and 


abrupt, In rainy weather, through clay, the clay 


yne ol , DANKS 


fills the ditches and prevents drainage; the 
soft and it is difheult to 


' 


WHslit (OWT) and 
foundation under ¢ track 


bye COME 
Ou the | 


keep t] rack lime 

The rails re 50 Ibs. iron i ich iron laid upon suc! 

rails, of ditching, with such 
& i | m : 

rvupt banks and heavy grades, 


cht 


VENT INTO THE 


1} ISyo? 


* * * “In order to keep the track safe, 1t will be 
necessary to incur considerable expense in purchasing new iron 
and ries, a3 nn many wmeatances the iron 18 oF ah inferwr quality, 
and is constantly wearimy out and requiring to be replaced with 


red. 


Mr. Genis saw the road in 1874, after the west division had 


been opened for business. He saw the line again on his re- 
turn from London, after the appointment of Mr. Dole. Mr. 
Genis says, (Record, vol. 2, p. 295.) 


‘ 


“The road was in a great deal worse condition when it went 
into the hands ot a receiver than when | first saw it. The 
west division had been opened about a year when | came he 


second time. “ 


Redmond says, (Reeord vol. 2, p. 367): ‘“‘l do not think the 
whole line had improved any trom the time it was opened 
through in 1874 on till the appointment of Receiver Dole. It 
had deteriorated some; it was badly out of line when Mr. Dole 
k possession, and needed ditching badly.” 


} 
y. 


It will be seen from Dole’s report that even in the then early 


youth of the ties they bad gone into a rapid decline. Many 


| : > | " wa | | 
Were Hireadyv rotten. his m LSi., and the oldest ties had 
then been less than } jeara in the track. Stronger evidence 
of the sham material out of which the line was constructed 
eouid not be I . 
VITA’ was rey RO } ‘EN I WENT INTO iHkh HANDS O} REES, 
SECOND RI ER. SEPTEMBER Ist 18/6? 


The report of Mr. Dole just referred to shows the condition 


: - . 
of the line about three weeks before Rees came into possession. 


Rees. as receiver, filed his petition for leave to issue certifi- 


cates to i1mpro\ git ad bed on the bth Od<ct ber, LS76. one 


month after hus appointment. That petition Was verified by 
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‘itv in its best days, before a receiver 
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les were he avy. Un the western division 


it a railway so constructed should have ' 
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i needed Small expense oI matin- 


his shadow of a railway, and 
nto @ paying and prosperous con- 


aul riilroad, these Freidenberg people 


is with the burden of receivers’ debts ] 


lenounce those receivers and Waring ; 


35,000 debt had rolled up against it. 


oO} things. the recelver could do no bet- 
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, THE UNITED SIATES. 
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FRANCIS M. CHURCHMAN, Appetiants, | No. 


THE ILLINOIS MIDLAND RAILWAY | 1295. 
COMPANY AND OTHERS. APPELLEES. 


BRIEF IN BEHALF OF FLETCHER AND 
HURCHMAN, APPELLANTS. 


On the twenty-ninth day of June, A. D. 1881, L. Genis, 
receiver of the Illinois Midland Railway filed his peti- 
it Court of the United States for the South- 
ern District of Illinois, in which he showed to the court 


tion in the Cire 


that it was absolutely necessary to the preservation of 
the property in his hands as such receiver in such consoli- 
dated suits, that an outlay should be immediately made 
for betterments; that the time when the railroad of 
which he was receiver would be sold under the decree 
of said court was uncertain, and that it was necessary, for 
the benefit of all parties interested in the property, to 
maintain it in at least a safe condition for the transaction of 
business as a2 common carrier until such sale could be made ; 
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between Paris and 


Farrington, Illinois, known as the 


expended, 


Te ‘Tre 


that the amounts required to be expended in betterments 
upon that portion of the line of railroad between Paris and 


Haute 


Railroad, was $13,000; and upon that portion of the line 
Decatur, Illinois, known as the Paris & 
Decatur Railroad, the sum of $35,000; and upon that por- 
tion between Peoria and Decatur, known as the Peoria, At- 
lanta & Decatur Bailroad, $32,000, making a total of $80,- 
000; and setting forth in detail the items for which such 
proposed outlay should be made, and averring that the sums 
expended for such betterments should be made a special 
charge and lien upon the portions of the road upon which 
ranking superior to 


other receiver’s certificates and 


said receiver should issue his certificates as prayed for in 


other indebtedness not by the decree of said court made a 
special charge and lien upon the several portions of said 
line; and showing further that said outlay could not be 
made out of the earnings of the property in the first in- 
stance, for the reason that they were absorbed in the ordi- 
nary expenses and repairs to the roadbed and bridges; and 
that the proposed outlay would add to the value of the por- 
tions of the line upon which the expenditures should be 
made, and it would therefore be equitable and just to make 
such outlay a charge upon such portions respectively, 
and praying for an order of the court to authorize said 
receiver to make such outlays on the portions of said line 
of railway as set out in his petition, and to authorize him 
to issue -his certificates of indebtedness for said amount of 
$80,000, and to order and decree that 
indebtedness thus issued should be a special charge and lien 


certificates of 


upon the portions of the line upon which the money they 
should represent should be expended as contemplated in said 
The solicitors for the holders of all the receiver's 
certificates issued before that time had notice of such appli- 
cation; and thereupon the court ordered and decreed that 
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said petition, and that said certificates should be liens upon 
the portions of the line as named in said petition, ranking 
superior to all other receiver’s certificates and all other in- 
debtedness not by former orders of the court made a special 
charge and lien upon such portions of the line respectively. 

And at the same time, on the 29th day of June, A. D. 
1881, said receiver filed his report and petition in said 
court, showing that he had expended for side-tracks and 
other betterments on the portion of the line of said railroad 
between Paris and Farrington, known as the Paris & Terre 
Haute Railroad, the sum of $13,742.83; upon the portion 
of the line between Paris and Decatur, known as the Paris 
& Decatur Railroad, the sum of $42,664.98 ; and upon that 
portion of the line between Peoria and Decatur, known as 
the Peoria, Atlanta & Decatur Railroad, the sum of $23,- 
037.98, and that all of said expenditures were made out of 
the earnings of the main line, except the sum of $17,000, 
making the amount actually expended in betterments $63,- 


037.98. divided as follows: 


Upon the portion of the line between Paris and 


Pees... « «sw wee 6 8 eee 
Upon the portion of the line between Paris and 
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Upon the portion of the line between Peoria and 
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That the earnings of said railroad had not been sufficient 
to meet the ordinary expenses of the operation thereof; that 
said sum, having been paid out of said earnings, the peti- 
tioner had incurred debts to a larger amount than said sum 
in the operation of the line and in ordinary repairs to the 
permanent way, which said debts were unpaid and pressing 
upon the receiver; and that unless he could pay said debts, 
he would be unable to obtain supplies and labor with which 
to operate said railroad; that he could raise money by 
negotiation of his certificates as receiver for said sum, pro- 


vided the Same should be decreed by the court to be a 
special charge upon the portions of the line upon which said 
sums were expended in betterments as aforesaid. 

And thereupon said court, after having heard the evidence 
and being fully satisfied in the premises,approved and confirm 
ed the expenditure of said sums by said receiver and decreed 
the same to be a special charge and lien upon the several 
portions of the line of said railway upon which the same 
had been expended in betterments in proportion to the 
amounts expended upon said portions respectively; and 
authorized and empowered said receiver to issue his certifi- 
cates of indebtedness to the amount of $6,068.83 for better- 
ments upon that portion of the line between Paris and Far- 
rington, and decreed that such certificates should be superior 
as liens upon that portion of the line between Paris and 
Farrington, including the right of way, iron and steel rails, 
ties, depot buildings, sidings and all other railroad property 
on said portion of said line to the liens of mortgage bonds, 
deeds of trust, debts of said railroad companies, and all 
other debts of said receiver, except such as had theretofore 
been declared special charges and liens upon said portion of 
said line; and authorized and directed said receiver to issue 
his certificates of indebtedness to the amount of $30,288.98 
for betterments upon that portion of the line between Paris 
and Decatur, and decreed that such certificates should be 
superior as liens upon the portion of the line between Paris 
and Decatur, including the right of way, iron and steel 
rails, ties, depot buildings and sidings, and all other rail- 
road property upon said portion of said line, to the liens of 
the mortgage bonds, deeds of trust, debts of said railroad 
companies and all other debts of the receiver, except such as 
had theretofore been declared special charges and liens upon 
said portion of said line; and authorized and empowered 
said receiver TO issue his certificate s of indebtedness to the 
amount of $18,680.17 for betterments upon that portion of 
the line between Peoria and Deeatur and decreed that such 
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certificates should be superior as liens upon the line between 
Peoria and Decatur, including the right of way, iron and 
stee] rails, ties, d ‘pot buildings and sidings, and all other 
railroad property on said portion of said line, and such cer- 
tificates were decreed to be SUL py rior as liens to the liens of 
mortgage bonds, cle ( ds ot Lrust, debts of said railroad com- 
panies, and all other debts ot said receiver, except such as 
had theretofore been made special liens and charges upon 
such portion of said line. 

And the court ordered further that such certificates 
should express upon their face the portions of the line upon 
which they should be liens under said decree. 

Counsel representing the holders of other receiver’s cer- 
tificates, had notice of such order, and the counsel represent- 
ing Waring Bros. especially requested the court to make 
such decree and declare the certificates to be issued there- 
under prior and superior liens as prayed in said petition of 
said receiver. 

The receiver issued said certificates under said decrees, 
and offered to sell the same to these appellants for the pur- 
poses mentioned in said decree, and these appellants, rely- 
ing upon the decrees of said sourt, and upon the priority 
conferred upon said certificcces over all other receiver’s in- 
debtedness by said decrees, purchased said certificates and 
became owners thereof, and still hold and own the same, as 
appears by the report of the Master and the final decree of 
the court herein. The receiver reported to the court the 
sale of said certificates to these appellants and also that said 
certificates as issued expressed upon their face the purposes 
for which they were issued and the portions of the line upon 
which they were made liens under the decrees of June 29, 
L881 ; and thereupon the said report of said receiver was, 
by the court, in all things approved and confirmed, and it 
was ordered and decreed by the court that said sale of such 
certificates to these appellants be ratified and confirmed, and 
that said certificates issued and sold as aforesaid be and 
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they were thereby declared to be liens, after the exceptions 
mentioned in said decree of June 29, A. D. 1881, upon the 
several portions of the line specified in such certificates res- 
pectively. 

On the 29th day of June, A. D. 1884, these appellants 
filed in said court in said consolidated cases their interven- 
ing petition, praying that receiver’s certificates held by them 
should be declared valid liens according to the decrees au- 
thorizing the issue of said certificates and confirming their 
sale, prior and superior as liens to all other debts of said 
receivership. And the question of the validity and prior- 
ity of the liens of said receiver’s certificates came on to be 
heard by said court upon exceptions to the Master’s report 
filed herein, and on the 11th day of June, A. D. 1884, the 
court ordered and decreed that such certificates held by 
these appellants be declared and held to be special liens and 
charges of the force, character and effect, and to the extent 
provided by said order of said court in virtue of which said 
certificates were issued, according to the purport of said 
certificates. 

Said consolidated causes were duly brought to a hearing 
in the said Circuit Court of the United States for the South- 
ern District of L[llinois, and a final decree was rendered on 
the 8th day of June, A. D, 1885, as of the 3d day of June, 
A. D. 1885. in which final decree the court declined and 
refused LO declare that the lien of the receiver's certificates, 
held by these appellants, was a valid and prior lien aceord- 
ing to the decrees of said court under which said certificates 
were issued, as expressed in the face of said certificates, as 
ratified and confirmed by the order of court approving the 
sale of such certificates, and as determined by said court in 
the interlocutory order of June 11, 1884, above referred 
to; but the court, in said final decree reserved all questions 
of the relative priorities and equities among the claimants 
who were given liens prior to mortgage bonds, for the fu- 
ture determination of the court, alth 


ough these appellants 
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orally and by their intervening petition prayed the court 
to protect their liens and declare their rights in such final 
decree. 

These appellants, deeming themselves aggrieved by the 
refusal of the court in the final decree ordering the sale of 
the property to declare their rights as holders of such re- 
ceiver’s certificates, appealed to this court. 

First. From that portion of said final decree set forth on 
page 812 of the record as filed by said appellants in the 
Supreme Court, which is in the words following, to wit: 

“And it appearing from the evidence that the value of 
each of the said railroad properties is largely in excess of 
the amount of costs, taxes, receiver’s debts, and other claims 
herein made a lien thereon, prior to that of the mortgage 
debt thereon, nevertheless the court hereby reserves all ques- 
tions of the relative priorities and equities among the claim- 
ants, who are given liens under this decree prior to the 
mortgage bonds, for the future determination of the court, 
in case the said respective railroad properties do not sell for 
amounts in excess respectively of the liens herein given 
precedence to the said mortgage debts.” 

For that the said Circuit Court, upon the pleadings and 
the intervening petition of these appellants and the inter- 
locutory orders, exhibits and proofs, ought to have found, 
adjudged and decreed that the receiver’s certificates held 
by these appellants were liens of the force, character and 
effect, and to the extent provided by the said orders of this 
court, ip virtue of which said certificates were issued, accord- 
ing to the purport of said certificates, and that they were 
entitled to priority of payment over all bonds and debts of 
said company and all receiver’s debts and certificates, ex- 
cept the receiver’s certificates specially excepted in the order 
of the court under which said receiver’s certificates so held 
by these appellants were issued. 

Second. From the order and decree of the court herein 
entered as of the 8th day of June, 1885, as follows, to wit: 


“This day came the parties and 8. J. Fletcher, Jr., and 
Francis M. Churchman, partners as S. A. Fletcher & Co., pre- 
sented their intervening petition and asked to file the 
same as of June 8, 1885, that being the day on which the 
final decree entered as of June 3, 1885, was actuaily passed 
by the court. The court ¢ rders it LO be ent red On record 
that the said petitioners made such application orally to the 
court on June 8, 1885, and the same was then overruled, 
and said written application is now denied solely upon the 
ground that the questions thereby raised will be reserved 
by the final decree for determination after the sale shall 
have taken place. Said petitioners pray an appeal from 
said final decree so far as !t affects their rights, and from 
this order, which is allowed. The foregoing petition is 
ordered to be made part of the record as of June 8, 1885.” 

For that the said Cireuit Court, upon the pleadings, 
petitions of the receiver, orders of the court under which 
said receiver’s certificates were issued, receiver’s reports 
showing the sale of said certificates, and the order of the 
court ratifying and confirming said sale, and the subsequent 
order of the court declaring said ct rtific ates to he first liens 
of the force and effect and to the extent as declared in the de- 
cree under which they were issued, ought to have granted 
the prayer of the intervening petition of these appellants, 
and ought to have decreed the receiver’s certificates held by 
them to be liens superior to the liens of all other indebted- 
ness of said railroad companies, and said receiver, except the 
debts specially excepted in the orders of the court under 
which the said receiver’s certificates were issued, and ought 
to have directed and ordered said receiver’s certificates to 
be first paid out ofthe proceeds of the sale of said several 
railroad properties, upon which they are made first liens by 
the order of the court under which they were issued, subject 
only to such receiver’s certificates as before that time had 
been made special charges and liens upon said several rail- 


road properties, 
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Third. From that portion of the final decree herein, 
found on page 312 of the printed record, filed in said 
appeals, as follows, to wit: 

“In computing the amount due on said several receiver’s 
certificates, interest shall be computed at the specified rate 
to thisdate. Whether they shall bear interest after this date 
is reserved for future determination if the question should 
arise.” 

For that the Circuit Court upon the pleadings, exhibits 
and proofs ought to have ordered, adjudged and decreed 
that the receiver’s certificates, held by these appellants, 
should bear interest until paid and be a first lien upon the 
several railroad properties upon which they are made liens 
by the orders of said court under which they were issued. 


2. Argument. 


We respectfully submit the Circuit Court should have 
granted the relief. prayed for by these appellants. It 
is a@ matter of very great importance to holders of liens 
against a property to be sold under a decree of the court 
that their rights should be ascertained and declared by 
the decree, so that they can intelligently bid upon the 
property at such a sale. Especially is this the case when 
the character of the property is such that a buyer must 
be found, if at all, amongst those holding claims against it. 

In this case the facts upon which the rights of these ap- 
pellants rest were all before the court, and there is no rea- 
son why they should not be settled by the decree. Indeed 
they had already been declared (1) by the order of court 
authorizing the receiver to issue the certificates held by these 
appellants and make them liens prior to all other receiv- 
er’s debts, except certificates before made special liens; (2) 
by the order of the court, confirming the sale of such cer- 
tificates to appellants and declaring them to be prior liens, 
as expressed on the face thereof; (3) by the order of court 
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of June 11, 1884, confirming the report of Commissioner 
Branson, and declaring these certificates to be special liens, 
and charges of the force, character and effect and extent 
provided by the order of the court in virtue of which said 
certificates were issued, according to the purport of said 
certificates. These appellants bought these certificates 
upon the faith of the orders of the Cireuit Court having 
charge and control of the property, which declared they 
should be special liens prior and superior to all other debts 
of the receiver; the court having charge and management 
of said property, through its receiver accepted the money 
paid by these appellants upon the faith of these orders, and 
confirmed the sale of these certificates to these appellants, 
again declaring them to be first liens, and used the money 
paid by these appellants upon the faith of these orders, for 
the preservation and betterment of the property out of 
which the other debts are to be paid, if at all. Again, 
three years afterwards, the interlocutory decree of June 11, 
1884, declare the rights of these appellants, as fixed by 
the orders under which the money was obtained by the court 
from these appellants, but when the final decree is entered the 
question previously decided is reserved, and appellants are 
placed in an attitude in which it is impossible for them to 
join intelligently in any combination for the purchase of 
the property, or to protect their rights at the sale. 

The effect of this refusal of the court to declare the 


rights of these appellants does not tend to secure a sale of 


the property a higher price, but, on the contrary, makes it 
impossible for the holders of a large block of the debts of the 
receivership to appear as bidders at the sale without as- 
suming risks which do not properly belong to them. The 
amount for which a sale of the property shall be confirmed 
by the court is not in any way affected by ascertaining the 
relative priorities of the creditors in the decree of sale. 

We think there can be no question as to the power of a 


~ 
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court charged with the custody, control and management 
of a railroad, upon the application of the bondholders, 
pending the foreclosure proceedings, upon due notice, when 
the parties are all before the court, and in the absence of all 
objection, to create such debts as may be necessary to keep 
the railroad a going concern and to preserve the property 
from destruction, and to make such debts, thus created, liens 
prior and superior to the debts already secured by mortgage 
upon the property. 


Fosdick v. Scholl, 99 U. S. 235. 

Hale v. Frost, 99 U.S. 389. 

Burnham v. Bowen, 111 U.S. 776. 

Heid: hope r v. Locomotive Works, 99 U.S. 258. 
Miltenh rger v R. R. Co. 106 U.S. 288. 
Calhoun v. RR. R. Co., 14 Fed. R. 9. 


Certainly the general debt of the receivership unsecured 
by any special lien, can not limit the power of the court to 
create liens prior to this general debt, when it may be nec- 
essary to do so in order to preserve the property or the fund. 
And it will be observed in this case that the order of June 
29, 1881, saves and excepts the liens of all receiver’s cer- 
tificates made special liens before that time, so that really 
no question is presented as between the classes of receiver’s 
debts upon which any lien has been conferred by the orders 
of the court. 

[t will also be observed that this order of June 29, 1881, 
was made at the instance of the counsel for Union Trust 
Company of New York, and of Waring Brothers. 

In the language of the report of the master in this case 
(which was confirmed by the order of court of June 11, 
1384) : 

“In the pending case the mortgagees were in court. 
The court had jurisdiction of the persons as well as of the 
subject matter. There was no denial of the right to be 
heard. The order was made, not for the confiscation of the 
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property, but for its improvement and betterment. Upon 
the faith and strength of that order, so made in the supposed 
interests of the mortgagees, by a court with jurisdiction over 
persons, property and subject matter, third parties, in good 
faith, advance their money, and the mortgagees’ property 
got, to a greater or less extent, the benefit of that money. 
The holders of these certificates when they bought 


them had no connection with the case or with the parties. 
The purchasers of a receiver’s certificate of indebtedness, is- 
sued in accordance with the order of the court, in good 
faith, paying value therefor, are not bound to see to the 
application of the proceeds. 
Stanton v. A. & C. R. R. Co., 2 Woods, 506. ' 
hee [t is insisted that the holders of these certificates are | 
in no event entitled to the face value th reof ; that the 
most they can equitably receive in any event is_ the y 
amount actually paid therefor, without interest; and the 
case of Calhoun vy. St. L. & S. E. Ry. Co., 9 Biss., 
330, is cited to sustain this position. Of course, if that 
case, decided bv a judge of this court, so holds, that effect- 
ually settles the point. That was a case where the court, 
on appointing a receiver, on bill filed to foreclose a mort- 
gage, In the exercise of its discretion imposed as a condi- 
tion of appointment that certain debts of the railroad 
company for labor and supplies, for which the company 
itself had previously issued certificates of indebtedness, 
should be paid out of the net earnings; but the court 
refused to allow interest according to the tenor of the 
certificates, or, where the certificates had been transferred, 
to allow the assignee more than he had actuaily paid there- 


for. But in the case now under consideration, the certifi- ; 
eates were issued for a debt contracted by the court itself, | 
with full jurisdiction of the parties and subject matter, to ; 
parties who bona fide invested their money on the faith and 


eredit ot the act of the eourt, for the benefit of the prop- 
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erty in possession of the court; and | think that the cer- 

tificates should be paid according to their tenor, as author- 

“wr ized by the court; and this conclusion appears to me to be 
sustained by the case of Stanton v. A. & C. R. &. Co., supra, 
where certificates were permitted by the order of court te 

be sold at ninety cents on the dollar, and such certificates 


were held good for their face for money actually advanced 


thereon, though at a discount permitted by the order under 
which they were issued.” 

We respectfully ask that the circuit court may be di- 
rected to so modify the decree that the certificates issued 
under the orders of June 29, 1881, shall be liens as pro- 
vided in said order, and entitled to be paid according to 


| their tenor. 
JOHN M. BUTLER, 


oh JOHN T. DYE, 
W. P. FISHBACK. 


kor A ppe Hlants Fletcher & Churchman. 
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Petition of receiver for leave to issue certificates, p. 469 
Order of court authorizing issuance for improve- 
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Atlorine yor [). fendant fii krror. 


Kndorsed: U.S. Supreme Court Walton Ferguson, plaintiff in 

” error, against Chester A. Arthur. defendant in errot Joinder in 
errol Stewart L. Woodford, United States attorney. attorney for 
defendant in error. Due service of a copy of the within is hereby 

admitted New York, rept mo ber SOth. ISS] (7e0. & Sedgewick, iil- 

torney for pl ff in error. U.S. eireuit court liled Sept. 20, 1551. 
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OCTOBER TERM. 1885. 


Watton FERGUSON 


v. No. 190. 


CHESTER A. ARTHUR. 


Error to Circuit Court, Southern District 
of New York. 


PLAINTIFF'S BRIEF. 


Statement. 


The question in this case is as to the correct classifi- 
eation for duty of certain magnesia by the plaintiff 
imported Jan. 19, 1876, per steamer Java, into the 
port of New York, where he did business under the 
name of J. & S. Ferguson, of which port the defendant 
was then Collector. 

Schedule M (‘‘ Sundries ”’) of section 2504 of the Re- 
vised Statutes imposed upon “ magnesia, carbonate, six 
cents per pound - calcined, twelve cents per pound,” 
(R. S., 2nd ed., page 477.) 

The plaintiff's claim was, and is, that his importation 
was dutiable under this last clause. (Rec., p. 8, top.) 


supreme Court of the United States, 
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That it was “ magnesia, calcined” was not denied by 
the Collector. His contention was that 1t was so pre- 
pared and put up as to be dutiable, under this clause 
of the same section, as a proprietary medicine, viz :— 


+s 


Proprietary me) cines : Pills, powders, tinctures, 
troche S ()] loze NvOs, SITups, cordials, bitters, anodynes, 
tonics, plasters, lniments, salves, oltments, pastes, 
drops, waters, essences, spirits, oils, or other medicinal 
preparations or compositions, re commended tO the pub- 
lic as proprietary medicines, or prepared according to 
Some private formula or secret art as remedies or 
specifics for any disease or diseases or affections what- 
evel affecting the human or anima! body : fifty per 
centum ad valorem.” KR. S., 2nd ed.., page 480. } 


The merchandise was ‘“‘ Henry's Calecined Magnesia,” 
prepared by Thos. & Wm. Henry, manufactnring 
chemists at Manchester, Eng.., put up in ounce bottles, 
having “ Henry’s Calcined Magnesia” blown in the 
glass, anda three-penny stamp over an end of each 
bottle. 

Upon the VW rapper of each bottle Wis this label — 


" Henry's Caleined Magnesia. 
Price, ZS., 9c. Stamp included. 
Caution. 

The purchasers of this article are requested to ob- 
serve that the words ‘Thos. and Will’m Henry, Man- 
chester, are engraved on the Government Stamp pasted 
over the cork of each bottle. This is fhe only efiectual 
security against thie count rfeited imitations, which are 
sold in bottles similarly moulded, UNDER THEIR NAMES. 
TRADE MARK, ‘ Henry's Calecined Magnesia.’ ” (Record, 
S : fol. 23. ) 


To this label was attached A four-cent United States 
internal revenue proprietary stamp. There was also a 
second label of this tenor : 


* Caution. 
Messrs. Thos. & Wn. Henry, of Manchester, have 
received frequent complaints that their Calcined 


Magnesia is counterfeited in the United States, and 
having been furnished with specimens of spurious and 
very inferior imitations, there vended in bottles similarly 
moulded, and with Jorged stamps, and bills of direction, 
beg leave to caution the consumers of their Magnesia 
in America, to purchase it only of persons whose 
character is such as to preclude their selling a spurious 
article knowing it to be such. 

Drugyists and store-keepers are informed. that Messrs, 
J. and 8S. Ferguson (late Ogden Ferguson X Co.) 
merchants of New York are the sole wholesale agents 
authorized by Messrs. Henry in the United States, and 
that the article may be constantly had of them genuine 
and on the best terms. Trape Mark ‘ Henry’s Calcined 
Magnesia.’” (Record, 8; fol. 24.) 


Accompanying each bottle was this circular-wrap- 
per ; 


“"TraDE MARK, 

‘Henry's Calcined Magnesia,’ 
Genuine Calcined Magnesia 
prepared by 
Thomas and William Henry, manufacturing 
Chemists. 

Kast St. and St. Peters, Manchester. 


And sold wholesale by them, and in London by 
Bayley & Company, Cockspur St.; Barclay & Sons, 
Farringdon St.; Butler and Crispe 4 Cheapside; Ed- 
wards, 157 Queen Victoria Street; F. Newberry & 
Sons, 37 New Gate Street; J. Sanger & Sons, 150 & 
252 Oxford Street ; Sutton (late Dicey & Co.) 10 Bow 
Church Yard; and Savory & Moore 143 New Bond 
Street; in bottles at 2s. 9d. or with ground stoppers at 
4s. 6d. Stamps included (the names of the PREPARERS be- 
ing engraved upon each government stamp, pasted over 
the cork or stopper of each bottle. which mn British 
dominions. where the forgery of the stamps Is highly 
penal, 7s the best security against counterfeits), and retail 
by at least one agent in every country town. 

 Caleined Magnesia is highly beneficial in all diseases 
of the stomach and bowels which are attended with 
acidity, and gives immediate relief to the heartburn. 
The effects of excess in eating or drinking are generally 
relieved by it, and it affords one of the mildest and 
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most pleasant Lp rients espe ially to persons who, 
from a sedentary mode of life or other causes, are 
under the fre quent necessity ol having recourse to laxa- 
tives. To persons ofa bihous or gouty habit, 1t may 
be recommended with peculiar propriety; and 
its virtues have been re peated] testified in the dis- 


eases oO will c| Aes. Many of the complaints 
of ehildren In early infancy and even at more 
advanced periods, nye attended with acidity . 


and in such cases the Calcined Magnesia has a great 
ad mtave over other absorbents, VIZ: that it both 
bit utralize s thi acid ilk the calimne ntary canal, and acts 
as an efheacious vet gentl purgative. 

The dose of Caleined Magnesia required to effect the 
differs Th PULTE Pose S Viairles accordme to ave ana other 
CIrcumMstances., To children at the poe riod of dentition, 
it may be given in doses of from 4 to 5 grains to 20 or 
Ou. ana bak y he occaslonalls Phil A\¢ 7 with thie ir milk and 
other aliment, to prevent it from turning sour on the 
stomach bv adults, from 20 to 40 grains may be em- 
ploved fis mT OCCUSLON | eorrector of acidity . and il 
drachm or two when intended to operate as a brisk 
purative lh the lattes CHSC, if acids be admissible 
the effect of the Magnesia 1s quickene dand increased 
by drinking after it a glass of lemonade. Or in order 
to increase its aperient effect, a drachm, (equal to 
about two ten Spools full of Calcined Magnesia may 
Ly mixed with two or three table Spoons frill of lemon 
juice, or \ ith 40 or 350 vralns of cry St; llized citric acid, 
the acid heing first dissolved in two table spoonstul of 
water; and the mixture of the lemon juice or acid 
with the Magne sin rit he allowed to stand for five or 
ten minute s luring which it Is to be occasionally stirred 
before it is taken. When given in this way, it has been 
found to be an active aperient, and to sit easy on the 
stomach, when other purgative > have occasioned sick- 
hess. 

from the ciscove ry of il distinguished chemist, C‘al- 
cined Magnesia, in the dose of 20 cTralns, once, twice, or 
three times daily, appears to be an effectual means of 
re leving One of the most common varities of stone and 
PYriuve |, in some cases preventing the fresh formation of 
calculous matter; in others bringing away considerable 
quantities of it in the urine. When administered with 
this view some care is require d to ensure its beneficial 
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action; for there are different kinds of caleulous affec- 

tions, some of which Magnesia is adapted to remove, 

whereas in others it has ho favorable ettect, and is evel 

injurious. A very simple and easy experiment which 

is in the power of every person to make will dis- 

— criminate the varieties. Let a small quantity of the 
j sediment deposited by the gravelly urine on standing 
i be put into it wine class and it little dilute muriatic acid 
or spirit of salt or any other dilute acid be poured upon 

it and the mixture stirred with a glass or wooden rod 

or with a quill, if the sediment be of a reddish colour, 

and be not sensibly dissolved by the acid which has 

been poured upon it, Magnesia may be given with great 

advantage; but if the deposit from the urme be white, 

and should disappear in a dilute acid, Magnesia may 

be expected to be injurious. When equally convenient 

it is desirable to take it either immediately before or 

after a meal. Should thie Mawnesia (when experiment 

has shown the propriety of its use) prove too aperient, 
. 5 drops of laudanum ray by added to each dose. but 
if while it relieves the caleulous complaint, it should not 
act sufficiently on the. bowels in the quantity of 20 or 

—_ 30 grains, it is advisable, when the use of Magnesia is 
continued for several weeks or months either not to 

increase the dose but to add to it a few crains of 

Rhubarb Or Sone other ‘v4 ntl aperient , OF else if the 

close be increased to mix it with it dessert spoonful or 

two of lemon juice, or with half its weight of crystal- 

ized citric acid, previously dissolved in it little water, 

The purity of the crystalized citric acid, used to mix 

with the Magnesia, 1s of considerable importance be- 

CAUSE the tartaric acid (which Ls sometimes sold is the 

citric) is quite unfit for the purpose. Itmay be proper 

to add that whenever Magnesia produces a white sedi- 

ment in any considerable quantity from the urine its 

use should be suspended. 

The superiority oft thi (ial wned Over thi Con MON 

Magnesia Alba consists in its operating in less than half 
the quantity, and in correcting acidity, without increas- 


ing (like the common or uncaleined Magnesia) that flat- 


ulence, which 1s rene rally troublesome to persons of 
weak digestion. 

In conseq te nce of (mip ovements which they have 
m r1eINn THE MANUFACTURI of Calemed Magnesia. Messrs. 
Henry are enabled to offer to the public their prepara- 
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tion of this medicine, which has already been honored 
with the approbation of some of the first chemists and 
physicians of the ie, with increased confidence in its 
superior quality. The Caleined Magnesia prepared by 
them will be found to be perfectly deprived of carbonic 
acid, free from taste, smell, or other disagreeable prop- 
erty: and without ro.zhness or grittiness to the touch 
or the palate.’ Record, }p). Yto ll; fols. 25 to 32.) 


Plaintiff's testimony proved that all calcined mag- 
nesia Is il well-known medicinal preparation of ag 
nesia made from sulphate of magnesia, bi-carbonate of 
soda. and caleimed D heat. A Sormula for the prepa- 
ration is contained in the dispensatories, and first-class 
chemists frequently prepare the article for their own 
use, The article COLLLECS in bulk and Is sold ut S250 
per pound. 

Henry's calcined magnesia 1s universally known by 
that name, and has a character of its own, distinct from 
ordinary calcined magnesia, though it is used for the 
same purposes. It has been prepared by the same fam- 
ily, i firm of manufacturing chemusts in Manchester, 
England, for the last one hundred years, and has a 
peculiar value in the market. It sells in this country 
fat wholesale by the dozen, ounce bottles, for $8.50. and 
for twenty-seven shillings in England, whereas Hus- 
band’s preparation, the American preparation of the 
high al repute, sells at $3 or $3.50 per dozen. Henry 's 
preparation has a peculiar reputation ON ACCOUNT OF 
rHE NICETY WITH WHICH Ti IS PREPARED. Whether it is 
prepared according to the formula given in the dispen- 
satory, no witness knew. There was no dispute upon 
the above facts in regard to the history of Henry's 
magnesia and its peculiar value and reputation, and the 
form and style and representations under which it has 
been and Is pore sented to the pubhie, 

Due proof was made in behalf of the plaintiffs of the 
payment of duties, the filing of protests and appeal, and 
the institution of the suit within due time; whereupon, 
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the evidence upon both sides being closed, defendant's 
counsel moved the court to direct a verdict for the 
defendant upon the ground that plaintiff had failed to 
show that his merchandise, viz., Henry’s calcined mag- 
nesia, is not a proprietary medicine or medicinal prep- 
aration within the meaning of that clause of the Re- 
vised Statutes passed June 22nd. 1874, under which the 
defendant, as collector, classified the same for duty. 

The plaintiff's counsel thereupon, and before the 
ruling of the court upon this motion, requested the 
court to submit the question of fact in this case to the 
jury, which the court refused to do, upon the ground 
that there was no substantial question of fact in the 
case which was in dispute; and to this refusal of the 
court the plaintiff duly excepted, and his exception 
was allowed. 

Thereupon the court, holding that there was no ma- 
terial question of fact in dispute, directed the jury to 
find a verdict for the defendant. 

To this ruling of the court the plaintiff duly ex- 
cepted, which exception was duly allowed and noted. 

The jury thereupon rendered a verdict for: the de- 
fendant as directed. (Record, pp. 11, 12, fols. 32 to 35.) 


ASSIGNMENT OF ERRORS. 


The plaintiff in error assigns for error. 

first. The refusal to submit the case to the jury. 
(Rec., 12, top.) 

Second. The direction to the jury to give a verdict 
for the defendant. (/+.) 

Third. The rendition of a verdict for the defendant, 
by the direction of the court. (Ree., 6; fol. 17.) 

Fourth. The entry of judgment in favor of the de- 


fendant against the plaintiff. (Rece., 7, top.) 


POINTS. 


The provision of the Statute w rongfulls as We say) 
ppiled to oul Lnportation is directed toward “ Pro- 
peri tary Mechemne " furths r cle fine 7 is being those 

pills, powders,” ete., ete., which are either (1.) “ Re- 
commended to the public as proprietary medicines, or 
a prepared accord his iQ sf me prevat formula. ete. 

‘To determine its applicat LiIty, we must first ascer- 

tain what Is ii propre Lary med ne: thie mn sec if ours 
was recommended to the pubhie uS poss sslng these 
iscertained chara TECMISTICS 5 a dl, if hot, wl ( thie r it Was 
pre pare d aceordl wt al \ private FORMULA, ete. 

This division of the sul ject Is mack to facilitate its 
discussion, though admitted to be rather arbitrary and 
Sup rficdal: since the obvious purpose of the statute 
Is to duty at o0” those preparations of which a 
monopoly is maintaine dl. eirhel Dy menns of a atent or 


! } . 
by keeping within the makers own breast the knowledge 


Th 7 (il) 7 port TION. , J] 4 : : j ti add other cal. 
/ maquesia. is a medicine may be admitted. 
Berry v. Henderson, L. BR., 5 Q. B., 296. 


\] \y Terr regs Trié T of 
\\ 1) 
' +i j se : ’ 
Phe seadnie mthoritv. unde the word avhes aA, has 
+ | 
5 
/ / i white }) ilverulent earth wsed aa 
l ( Via he burnt carbonate,” ld.) 
Hie adds: Net pleat LUIJHESIA , Mpsom salts. 


This (sulphate. or |] psom salts) is dutiable at on 
it a pound n. S., (2d ed.), »p. 451, seventh line; 
where we also find Glauber'’s Salts ‘sulphate ot soda 


a We |. know rh ¢ athartic. i ( bst.) dlutied at one-half a 


a Ma ia MES i a ie ea — ii 


Congress knew, then, that it was dutying (at twelve 
cents a pound) al medicine, just iis much ais when, for 
obvious reasons, it imposed a high duty upon opium 
and like drugs; or as when it admitted to free entry 
aloes, angelica root, balm of Gilead, balsam of copaiva, 
cantharides, columbo-root, and multitudinous other 


forms of Thiet chic inal substanse CS, animal, Voge table and 


mineral, from A to Izzard , irom Aconite to the Worm- 


seed of the Levant. 
It dutied thus a simple, uncompounded medicine ; 


by its well-known, specific, commercial name. 


‘In oe Inmerce, pure Magnesia s generally distinguished bv the 
term alcined muaonexna.”’ 


Brande’s Ency., 698, tit., ‘ Magnesia,’ 
italicized iis it Ls hie re. 


Magnesia ; one of the primitive earths, having a metallic basis. Jt 


tis net found native in a state of purity 

McCulloch, Com. Dict., A. ¢. 

7 ‘alcined magnesia : IS, then, the appropriate, specific 
name of the article. Ow Importation 1s simply that, 
and nothing more. It does not purport, and is not 


claimed, to be anything else. 

This peculiar name, identifying and designating this 
very article. must prevail oOVveyT the mere descriptive 
phrase * Propri: tary medicines ;" unless there be some- 
thing in the accompanying definition of that phrase 
which makes it more closely fit the subject of litigation 


than does its OM VIVE | 
Arthur v. Davies. 96 U. S., 135. 


Ina preceding CaSC, in the same volume, it is said :— 


i The article In question Wiis chocolate simply, but 
pre senile d ‘id aD, L ¥ rhe / if ‘Pus ¢ rdinarily sold “3 
confectionary. Was it dutiable as conf ctionary, or as 
chocolate ? 

The case differs from those already decided, im this, 
that the last act expressing the legislative will is that 
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which Imp it bowel LUf rf ducy. It Is like the 
tliat it resents the question whethe rthe 


brace them, 01 TE wat peciflr language which aun bu 
a dt thing else That the latter is the rule by 
which the duty is fixed is too well settled to require 
Arthur v. Stephani, 96 U. S.. 126-7, 
iting Hemer vy. Collector, 1 Wall., 486, 
where “the court li id that as a dutv had been lm- 
posed upon almonds, ¢o 7 ine, mM previous tariff acts, 


the article was not, for revenue purposes, within the 
frene ral term of dried truit, although Lt) popular lan- 
enage and commercial usage such was its signification.” 
it che vy. Simvthe. Ls \\ i lo. 

And Movius v. Arthur, 95 U. S., 144, 147. 


To the same effect 1s Arthur vs. Rheims, 96 U. »., 


It has been held in many cases | ref rring to them 
that when } articl is intended to be made dutiable by 
a specific designation, it will not be affected by the gen- 


eral words of ‘ie samme or another statute, which would 
otherwise embrace it.” 96 U.S., 144, near bottom. 
Arthur v. Lahey, /d., 113, “% 2, and 118, 
@ «) 
Arthur v. Zimmerman, Id., 125. 
Tong Dueck Chung v. Kelly, 25 Int. R. 
hKec., 149. 


The distinction, in this respect, between denomina- 
tive terms and descriptive phrases is recognized and 
indicated in numerous decisions of this court. Thus, 
in a recent case, referring arguendo to Homer v. Col- 


lector, is this passage, (per BLarcurorD, J.) 


“Tt was contended for the importer that the term 
‘dried fruits,’ in popular meaning, included almonds. 
The government contended that the term ‘almonds ’ 
was a Speci te piaddiie, and. therefore, CODD reial nNomeNn- 
cluture had no apple (110n. This court held that in- 
quiry as to whether, in a commercial sense, almonds 


Ll 


were dried fruit. Aad nothing to do with the 

a duty had heen 7) ; 

lmmemorially.” 
Barber vs. Sche i. LOT U. S., 0622 


ae 


question as 
; 4 : | 
}' NPI ivi almonds, ¢t} fi PeFEECTIC. almost 


Upon the preceding pape of the same opinion, it is 
sald : 

* The designations “qualific d by the word ‘ cotton’ 
in the act of LS46, are che signations of articles hy special 


; 


di Ne peption iis (*7 nity filed fenguUis he / rrowe di s1anations hy 
CF CTCF Ce if sie(771F OT TAT of trade. Lhe iyawrée desiq- 
nations of quality and widteri wp (/d.. 621.) 

The opinion then cites language of Judge Nelson, to 
like effect, adding that the view taken by him is a sound 


one, viz.; where 


* The legisiature al signates articles by special (le- 
scription, iis contradistinguishe 7 trou ad de signation hy 
a commercial name, the proper inquiry is as to their 
qualities and characteristic S. with fn view to ascertain 
if they come within the c scription. 

Reimer v. Schell, 4 Blatch., 309, 310. 
Marvel v. Merritt, 116 U. S., 12. 


The converse of this must be equally true ; that, 
where the legislature has specially designated an 
article by its commercial and Unive rsal haitine, Do in- 
quiry as to its qualities or characteristics (with a view 
to bring it within a descriptive clause) 1s proper. 

“ We decided in Solomon vy. Arthur, 102 U.S., 208, 
that the mixed-material clause was descriptive rather 
than TL nonin tire 5 and that because goods were made 
of mixed materials they were not necessarily stamped 
with the name of mixed goods. Consequently, goods 
made of mixed matenals were not cdutiable under 
that clause if they came properly within any other de- 
scription contained in the tariff acts.” 

Fisk v. Arthur, 103 U. S., 433, mid. 


Answering the importer’s contention (in the case 
mentioned in the foregoing quotation from the CHIEF 


RAO RI! PO 
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JUSTICE’S opinion), the Court observed, per Brap- 


“The plffs. insist that the term ‘mixed materials,’ 
wec.. 1S ri Sp / Nhe sana Vv N-eknown COA F440 Tdi et ypoial he siqnation 
OFr HadWw«E, which ly usaive COVCTS the goods Imported by 


thre Iti, and Is not (f OSCrs pleve phrase ised merely to 


designate anv clas f yvoods answering to the descrip- 
tio. /t say he conceded that 18 THE GOODS IN 


QUESTION HAD A SPECIFIC NAME, such as ‘reps, ‘ cral- 
loons, ete., AND HAD BEEN DESIGNATED in the acts of 
IS6OLlL—2 BY SUCH SPECIFIC NAME, thie arquiienl or the 
tts. would he well founded. | 

, Solomon v. Arthur, 102 U. S., Zii-—Z. 

Vietor v. Arthur, 104 U.S., 500. 

Newman v. Arthur, 109 U.S., 152. 


CGrreenleat f Goodrich, LO] i/. ».. 278, % B. 


f 


Our importation has “‘a specific name,” by which it 
was designated in the act of LS62 (as wellas long prior 
to. and ever since, that date). 

That it is called * Hf ITY & Caleimed Magnesia " is of 
ho consequence, it Is not one whit the less, 1n law ana 
in fa / “macnesia, calemed,” for all that. The per- 
sonal name indicates only by whom the article menh- 
tioned in the tariff was put up. it 1S, nevertheless, 


that arti le. ma only th; t. Merely indicating the pre- 


preur rho more take SS it out ot the category of calcined 
magnesia than (’ illing A lace made ot silk ~ spot net # 
or ‘dotted net” takes it out of the dutiable class of 


> 


silk laces.” 
Drew v. Grinne!!. 115 U. S.. 477. 481. 
Smith wo Pield., LOD i. S. 452. 
Jaffray v. Murphy, 19 Int. Rev. Rec., 143. 


Would “ Hoffman’s Anodyne,” specifically enumerated 
(R.S., 2d ed., p. 277,) be any less, or any more, that ar- 
ticle if put up in bottles, the labels or wrappers of which 
declared the contents to be pure and “‘a superior qual- 
ity” of Hoffman’s Anodyne ? 


Whenever an article 1s invoiced by some trade or 


appearing in the Statute) 


commonly-used name 


GV, 


and the Collector classifies it under such clause or 
descriptive phrase as he deems to be appropriate, a 
plaintiff can only recover by showing affirmatively the 
error committed in the classification adopted . but, if a 
duty is laid upon a denominated article, a plaintiff 
makes out his case and sustains the burden cast upon 
him by the law when he proves as a fact, by the pre- 
ponderance of testimony, that his importation is the 
article so designated. 

If the Collector contends that certain other facts 
make SOME clause of the statute, other that its Ccoli- 
mercial or common designation, applicable to the par- 
ticular importation in question, the burden is upon 
him to establish these extrinsic facts. 


“The U. S. having classified this article differently 
from the invoice designation of it. and Imposed au 
higher duty upon it than it would otherwise have been 
subjected to, the burden is upon the U.S. to satisfy 
you that there has been it proper classification of this 
article by the Collector, and that the rate of duty im- 
posed by law only was exact d by him.” 

Kennedy v. Hartranft, 9 Fed. Rep., 20. 


The burde ‘Ti is Upon th le plaintiff, and before he cal 
recover he must prove the truth of his alle gation and 
protest, that this article 7s sago flour. 

An issue was also tisstw in the pleadings as to 
whether this article Is starch, made from SOTLIC material 
other than potatoes, etc. 

This issue was tendered by the defendant, and in the 
trial of it the burden of proof is upon Aim.” 

Chung Yune v. Kelly, 14 Fed. Rep., 641-2. 
(Com. v. Webster, 5 Cush., 305. 

Best on Evi., $s 30D and a note g. 

l Greenl. on Ev. 
Starkie on Ev., oS6 
| Taylor on Ey., 6] 


$ 14, 33. 
ty 


71. 95 and O07. 
Starkie (w/a sup.) SAavSs: 


“That to put the law in motion it is, of course, es- 
sential that the suitor should establish such a state of 
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things as warrants such legal interference ; the law, till 
that be done, remains quest nt, neither presuming the 
existence of a right until it be shown to exist by Coll- 
pe tent means, nor the existence of any fact essential to 
the nght. So, although the law is quiescent until ha- 
bilits iy prove cd. yet 4 hen li gal Liability has Oritce he ji 
established the law doex not dia harg td pu ty Prowse a 
legal liability prov to exist. unless such discharge he 
also established hu like means.” Star. on Ev.. 586—7. 
Ju lore SHARSWOOD adds to his Sth Am.) edition of 
Starkie this note to the for colng Piassace 
“If the defendant would show matters in avoidance, 

alte — prima facie CHSC has been mack out by the 
plaintiff, the burden of prool shifts upon him : citing 

Gray v. Gardiner, 17 Mass., 188. 

Atth boro Y. Middl boro. LO Pick.. 378. 

Davis v. Jennev, 1 Met., 221, and other 

CASES. | 

Weiss v. R. R., 79 Penn. St., 390. 

. iF exp. ('o Ve Bachman. 28 Oh. =t.. L157. 

Union Ex. Co. v. Graham, 26 /d., 598. 

Graham v. Davis, 4 Id.. HO2, 

Kelly v. Ford, 4 Lowa, 140. 

Peck v. Hendershott, 14 /¢/., 45. 

Ist N. Bk. v. Hurford, 29 /d., 585. 

Throckmorton v. Ryder, 42 /¢., 86. 

Buzzell v. Snell, 25 N. H., 479. 

Yarnell v. Anderson, 10 Mo., 624. 

(om. Y. Bove A 7 Allen. SOM). 

Hartford v. Gray, 80 LIL, 3 


See 1 Wharton on Ev., § 357, citing R. R. v. Gladmon, 
ly Wall.. Lt) 1. and ~ syee citing Kelly ff Jackson, 6 
Pet., 631-2, and U.S. v. Wiggins, 14 Pet., 334. 


II. 


The burden of proof being thus shifted upon hin, 
did the evidence conclusively show (as assumed by the 
Court below) that the Collector’s classification for duty 


was correct ? 


ia 
’ 
lf 


Upon the principle recognized in and established by 
Arthur v. Stephani, 96 U. S.. 126-7, Arthur v. Rheims, 
/d.. 143; Movius v. Arthur, 95 U. S.. 144. and the nu- 


merous similar decisions cited and uncited, the special 


denomination * calcined magnesia  —should prevail 
ovel the descriptive clause resorted to by the Collector; 


so that neither calcined magnesia nor anv other medi- 
cine specially enumerated could properly be deemed i 
proprietary medicine, for dutiable purposes. 


This proposition has bee 1) already stated. 


I. But Henry's Calecined Magnesia is not a proprie- 
tary medicine in any sense. 

What is the meaning of the term ? 

It designates something in which some person claims 
a proprietorship as a medicine. 

There must be. not merely asserted ownership of the 
merchandise as an entity, but a claim to the proprietor- 
ship of the MEDICINAL PROPERTIES of that merchandise ; 
an assertion either of the right in law or of the pow rin 
fact to exclude others from the making and vending of 
that pemedial ade vil. 

It is Immaterial w hie thes such il claim be asserted 
under the legal protection of a patent or by reason of the 
fact that the composition of the article is a secret CcOon- 
cealed within the breast of the claimant; but it is es- 
sential that the claim be one of an exclusive ability to 
manufacture the medicine. 

It Is not an assertion of prop ue torship, but of skill, 
for aman to sity he can make a well-known article 
better than anybody else. 

W orth’s dre SSeS, Ol Bre Waste rs carriage Ss. are not / Pie 
pre lary dresses Or CATTIACCS bye Cause their makers “ure 
reputed to be the best in then respective vocations. 

Doubtless, it dress mac yy \\ orth would (owing eh- 
tirely to the maker's skill and reputation) cost and 


bring three times as much as a similar. one, of precisely 


lt) 


the same riiete rinis and crevdie ral style, from the hands 
of any other costumer. 

An American lady, whose whole wardrobe Is not Pa- 
risilih, would bye likely to speak of a varment from his 
establishment as her “ Worth dress af yet it would com- 
The relally rr only wa aring chp prea ag for dutiable pur- 
poses, and exempt ui brought by the owner upon her 
return home. 

The law does not re comgnize, hor can the customs offi- 
Clals create, a distinct article of importation distin- 
cuished from other nportations of the same material 
only by superior sA7// in manufacture. 

Suppose there to have been (as there was, no doubt) 
wlohe the we marine appare! of the Astors, when they 
CAame home, some. W orth dre SSCS, costing three or four 
times the price of other such Carments : nevertheless, 
this fact did not disentitle them to free entry. The 
sole inquiry was, whether they were the property of 
members of the Astor family, brought with them for 
their own use, adapted to the current or approaching 
season, and suited to their condition in life. 

Astor v. Merritt, 111 U. S., 202. 
R. R. v. Fraloff, 100 U. S., 24. 


so. A carriage, actually cle dicated to and intended for 
personal use. would bye entitled to come in free ils 
“household etlects, even though the name of a‘ crack’ 
make r should vive it an adve ntitious value, far above 
that of like vehicles coming from shops less well- 
known 


Arthur Ve Morgan. 112 u. >.. 15, 


Under a more careful analysis of the statutory lan- 
runace and of the label and eircular ACCOTN PADS Ing the 
magnesia: ) if Se it will by fully demonstrated that the 


right 10 prepare 
: ° —— . . : . 
this Precise Priel by but Ont to The possession of such 


experience, care and skill as enabled them to do it 


, 


li 


well : better, in fact, than other persons actually did 
do it, but not differently from what others legally might. 


We will now recur to our definition of a “ proprie- 
tary medicine ” iis being one In which somebody 
claims the ownership of the medicinal qualities—tor the 
purpose of fortifying it by authority. 

They are commont!y Sy ken of as ~ pate nt” medl- 
cine S. by cause it 1s understood that thre proprietors 
claim to possess, practica ly whether. im fact, pro- 
tected by a patent or not) the exclusive nght which a 
patent SCCLTOCS > 1. Ran % ithe r the composition or Wmae- 
chine, or the effect and r sult which thie combination 
or machine produc Os. 


} 


The nre so Ttrented in the (‘customs iit onulations - 
ART. 4523. ‘ Pate nt oOo} SE ret mecdieme s’ are by law 


subject to the same examination and disposition as 
other medicinal! preparations, ete. 


MekElrath’s “ Dictionary of Words and Phrases used 
in (Commerce ™ Is the work ot the sg late eh j it} praiser 
of foreign merchandise for the port of New York.” He 
thus defines | 

“MEDICINAL PREPARATIONS; Compound medicines, 
prepare d according to a formula recognized Dy the 
medical faculty, anc adopted in the authenticated 


pharmacopocias OF Cispe! satories of] thi country oft 
- ; 


. . . , é j 
pero neTioOn. rep) . 7 PAOD ROOT piichile Uerorile 
: j , , \ 7 
,iit lf) RP eed Me” Fe diss : hi j Milas, ix Pin? fide] culled 
»* 
f f Piciisie 


Webster v1vVes thy st detinitions: 


‘* PROPRIETARY, 7”. 1. A proprietor or owner , o7é who 
has the erclusive tith the a who possesses or 
holds the title to a thing in his own right. 

PRopRU rARY,. @. be longing, or yy rtalning, to a pro- 
prietor.” 
] 


Applying this to the same lexicographer’s definition 


of medicine ( rive n arte, | , = and Wwe have. AS i pro- 


stn. lis PNR I EE Ale AEA AR AR io Bic 


LS 


prietary medicine, a medicine or remedy, belonging, as 


SU hi. to an owner or proprietor who has the exclusive 


title thereto. 
Z Abbott's Law Dict.., A. a 


II. Not being, in fact, a proprietary medicine, 


neithe is Henry's Magnesia “* recommended to the 


public Ss such 

lt will be noticed that the statutory phraseology 
} } j . . . ; e hs 
Cleary contemplates COM POUnded medicines ; this is 


vell-know1 simple substance, 

See the definition from Meklrath’s Com. Dict., quoted 
ante. ) wi 

The medicines recommended to the puble as pro- 
prietary are those “ patent medicines” which the pro- 
pri tor claims to have (/:scovrered perchance , os he was 
disconsolate lv, celoomlly. wand ring through the pas- 
tures, convine f d that it Wits aftlicted with ani incurable 
disease, m“divisec D physicians to abandon hope, and 


told that hy was one for whom 


he Care lessl} plucks the leaves, or chews the root or 
branches, of plants or trees bordering his path, and 
sudad nly pe receives that their juice has “ gone to the 
nicht spot,” and that he bas stumbled Upon a panacea 
for all human ailments! 

We all know the protean forms and guises in which 
this pretence of a wonderful discovery appears ; forti- 
fied by cf rtiticates from mythical residents of remote 
regions, atte sting miraculous « ures, etc., etc. 

Nothing of this kind accompanies Henry’s Magnesia. 

True, it is put up nicely in bottles, with or without a 
ground stopper (to prevent the absorption of water or 


; 


earboniec acid) but that does not affect the question. 


— ae 


+ 


el 


a lh 


+ 


—— af 
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The vottles are dutied “us entirely independent import- 
ations, according to their own value. 

Schmidt v. Badger, 107 U.S., 85. 

Merritt v. Stephani, 108 U.S., 106. 

Merritt v. Park, 74., 109. 


Separating them for dutiable purposes, the bottle 
paying the ‘same duty as if brought here empty, why 
should not the contained article also pray the duty up- 
propriate for the thing which (detached from the bot- 
tle) it really is ? 

This Court have alread held that mere form and 
daintiness of putting up would not'change the dutiable 
classification of an enumerated article:—that ‘ chocolate’ 
continued to be chocolate, for assessment of duty, 
even though wrapped in silver or fancy paper, tied up 
with gay ribbons, and sold as “ confectionery” or bon- 


bons. 
Arthur v. Stepbani, 96 U. S., 125. 


The pore SeCUCEe oft t | ¢? knoe! sf) stamp ove’r the stopper, 
if unexplained, would amount to nothing, m the ab- 
sence of evidence as to the requirements of English 


law: but it zs explamed by the label which shows that 


it is used solely beéause it is the “onty effectual se- 
curity against « punter feted yitautions, Which are sold in 
bottles ssmilarly moulded, under their [the Henrys] 
ITER, Trad -mark. Henry = Calcined Magnesia.” 


(Reeord. 8. middle: anée. }). 2). 

lhereis nowhere any pretence that the article is any- 
thing else than calcined magnesia, pare and simple. 

being authorized to use st nips upon which ure ene- 
graved ” the names of thi PREPARERS not makers, 
even, much less inventors, discoverers, or patentees 
“which, in British dominions, where the forgery of the 
stamp Is highly penal, is the best security against 
counterfeits,” (Record, 9: fol. 26. they do this, and 
(Reeord, 5, Del 


’ 


; 


. . * ; 
claim the benefit of a lrade-1mars, also. 


: 
' 
; 


Resort ton fy noha <Jii Ph is protection tO] their luhor 
and ski/d is, virtually, a disclaimer of any right as an 
inventor o1 diseoverer of the article mace, 


10 relation to Inven- 


— 


‘The Ordinary tract -mark has 
tion or discovery. 

Trade-Mark Cases, 100 U.S., 94, near top. 

Mio. Co. v. Trainer, 101 /d., 53, lower part. 

Farina — Silverlock, 6 DeG., M. & Gr., 214. 

Brown, 3 Kay & J., 425. 

” person ¢ ntitled to a trade-mark is called a ‘ pro- 

t the trad ih not of the right to make 


the goods 
Z tr ip. Law. wi >. co Proprietor.” 
Every man has a right to the products of his own 
labor. and Is e) litle so to distinguish them that per- 
mS ClLeaiID Mt «)) einasilicg Is CO! rocdities Pets he 
rena ible to res oOvnize Them Aas his. The baker Lay, 
therefore, eithes ith or without the use of his hame, 


dopt a word. tithe. svmbol. o1 heure to designate the 
ownership 0} manufacture of the goods. In the use of 
such * trade-n irk he is tor bye protected from the efforts 
of others who would take advantage of his enterprise 
or Skill’ and. Dv Tmitation., « ncleavor to lMpose Upon the 
pubhe and to deprive him of the just reward of his in- 


7 ’ ’ ; ; . . . 
tsi tik j j hile j (ph, as’ Cherie’ AE pniclicake the 
f : 


’ 
4" ; : , F, . 
Tat COTA ATI Cke 7 | ON not dite 
: : ’ ° " = 
ai r reins ie ji; Se tid aT ii ' 7 th, article At 
: / 
4 " ; . ‘ 
f act i. Mele f Pwd puTaclure, MiHIOCRS UT hy ppto- 
© "s j , , j / j } / / 
di fy if | a j fi i j pidile (FS sidl wiilal pif (f4it/ /’* J, AtCisi. 


the only restriction is that each party shall stand 

Upon his oOWn merits, etc... ete. 
\ word which is the ~amwe of the article, or indicates 
its quality, cannot be so appropriated. Every one has 
he nevht to manufacture the sume article. and to eall it 


deseriptive character. 

Lh name ot an articie cannot become the exclusive 
prope rt of the make r, espe cially if that article is a 
known substance or production. lr COULD NOT BE SUP- 
POSED THAT THE EXCLUSIVE RIGHT TO PREPARE THE EX- 
PRACT OF A PARTICULAR FLOWER OR A MEDICINAL BARK 
COULD BE OBTAINED MERELY BY THE USE OF THE NAME OF 


, 
i 
bv its name o 


’ 
; 
; 


eae 


~~, 


sate 


»] 


SUCH FLOWER OK BARK. Could it be tolerated. that one 
manufacturer alone should have the nght to make the 
extract of roses or of Peruvian bark, because he adopts 
the name only ?” 

Phalon v. Wright. 5 Phila., 464-5, 

Singleton v. Bolton, 3 Doug., 293; 

citing Canham v. Jones, 2 Ves. & B.. 218: 

Am. Mfg. Co. v. Spear, 2 Sandf., 599; 

Stok« i We Lan leratt, 7 Barb.. HOS, 

Fetridge v. Wells, 4 Ab. Pr., 144. 

and Wolf v. Goulard, 18 How. Pr., 64. 


One would suppose no legislation necessary to pro- 
hibit il discrimination, as to coods spe ineally dutied, 
between those protected by trade-mark and those not ; 


since, 1 either CHSC, thre article Is ilike the thing 


specially enumerated, the trade-mark only signifying ib 
fact immaterial to the customs-law and its aciministra- 
tors, viz., the persons by whom the euumerated article 
Is. in ali \ riven instance, prepared or put upon the 
market. 

The re putation of such persons may affect the market 
value, but not the dutiahle character of such specifically 
dutied goods. 

As to certain goods paying duty ad valorem, Con- 
Cress had to interfere to Say that. however a_ trade- 
mark might in fact affect the foreign market value, 
no discrimination should be m ide. in le vying duty, he- 
tween those so prot cted and those not. 

The act of March 3, 1873, ¢. 232, § 4 (17 Stats., 559) 


is thus reproduced im Et. 9. 


‘Sec, 2913. In th ippraisement of kidand all other 
gloves imported into the Umited States there shall be 
no discrimination in determining by appraisement the 
foreign market value of such goods, whether protected 
iD, trade-mark ov wr f and in no case shall cloves SO 
protect: cf by trade-mark bye appraised ata less foreign 
market value than the like goods not so protected ; and 
no sale or pretended sale of such goods shall be held 


to fix the viiiue ot tie same. 


As will be further and more analytically noticed 
presently, there is no claim by the Henrys of their 
preparation having any elt ‘ifferent from that at- 
tributed Lo atl ‘magnesia, ealeined fit nor that it is 
valuable for any other purpose, or Inany other diseases, 
than those to which all calcined Dae hie sla 1s alway s 
applied, 

‘Calcined magnesia {not simply “ llenrys Calemed 
Magnesia ”! is highly beneficial in all diseases of the 
stomach,” ete. (Rec., 9 ; fol. 26.) 

See also. Ree., }). LQ), top ; middle : | a 
near top * ana Puss 


ALL the claim mad by the Henrys is that of particu- 
larly careful manipulation, whereby foreign substances 
are completely eliminated, so that the Importation be- 
comes most emphatically thi very thing named in our 
tariff—“ magnesia. calcined “—and nothing el se 


Here is all there Is of mncdividual claim 


In consequence of lM prove ments which they have 
made in the manufactur of « ALCINED MAGNESIA Messrs. 
Henry are enabled to offer to the public their prepura- 
tion of this edicine, which has already been honored 
with the approbation of some of the first chemists and 
physicians of the aoe W ith Increased contidence ny its 
SUPERIOR QUALITY. The caleined magnesia prepared by 
them will Ly found to be perfectly deprive cl ot Car- 
bonic acid, free from taste, smell, o1 other disagreeable 
property and without roughness or grittiness to the 
touch or the palate.” (Ree., }). 4 &- fols. Di, da) 


It will be seen that «// they claim for their prepara- 
tion of a well-known article is purity. 

This it has long been the special object of our legis- 
lation to attain, particularly with reference to drugs 
and medicines - for which purpose custom laws have 
been enacted and re tained upon Our statute-books for 
nearly forty vears, and regulations framed for carrying 
them out ; instead of affecting this quality with an ex- 


cessive and prohibitory duty. 


«)* 
af 


The act of June 26, 1848, c. 70, $$ 1 to 3 (9 Stats., 257) 
upon this subject appears in the revision as sections 


Ht) b=a) 


* See, 2933. All drugs, medicines, medicinal prepara- 
tions, including medicinal essential oils and chemical 
preparations, used wholly or in part as medicine, im- 
ported from abroad. sh ull. before passing the custom- 
house, be examined ana appraised, is well in reference 
to their quality, purity, and ntness for medical pur- 
poses, as to their value and ‘dentity specified in the 
Invoice, 

Sec. 2934. All medicinal preparations, whether chem- 
ical or otherwise, usually imported with the name of 
the manufacturer, shall have thie frue name of the wah- 
ufaucturer and the place where they are prepared, per- 
manently and legibly affixed to each parcel by stamp, 
label, or otherwise ; and all medicinal preparations im- 
ported without such names so affixed shall be adjudged 
to be forfeited. 

Sec. 2035. If, on examination, any drugs, medicines, 
medicinal preparations, whether chemical or otherwise, 
including medicinal essential oils, are found, in the 
opinion of the examiner to be so far adulterated, or in 
any tmnanner deteriorate dL, as to render them inferior in 
strength and purity to the standard established by the 
United States, Kdinbureh. London, French, and Cier- 
mat pharmacopcoelas and dispensatories, and thereby 
improper, unsafe, or dangerous to be used for mech- 
cinal purposes, areturn to that effect shall be made 
upon the invoice, and the articles so) noted shall not 
pass the custom-house, unless, on a re-examination of 
it strictly analytical character, called for yy the owner 
or consignee, the return of the examiner shall be found 
erroneous, and it is declared iis the result of such 
analysis, that the articles may properly, safely, and 
without danger, be used for medicinal purposes.” 


Subsequent provisions entitle a dissatisfied importer 
to obtain “a careful analysis,” by an impartial chemist 
of hich repute, of his articles; and to re-export them, 
if this be against him. RK. S., Sees. 2936, 2937, ef s q. 

In the Treasury Regulations of 1857 appear those 


pertaining to the enforcement of this law; similar to 
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those found in the compilation of 1874 (in force when 
our goods were imported), literally reproduced in that 
of ISS. under thy existing taritt. 

Chapter LV. Part ILI. of the Treasury Regulations 
of 1874 is devoted to this subject, embracing sixteen 
articles. from ArT. 449 to ART. 164. inclusive. 


Arr. 449 requires the special examimer of drugs to 
unite with thi ty raiser in the examination of drugs 
and medicines. 

a drugs and Phit licines form part of an Invoice, @ 
separate entry way he made of the other merchandise, TO 
AVOID THE DELAY REQUIRED IN THE EXAMINATION OF THE 
DRLGS, 

Should drugs (>) mecdicmes, or any pear thereof, on 
( xamination, be found unfit for use as mecicine, they 
will be « xported or destroyed by thie Collector, ils pro- 
vided by law. 

Ant. 400 repeats thr statutory re The ment, that “all 
lmported drugs, medic me sand medicinal preparations 
are to be tested with reference to strength and purity 
by the standard established ” Dy the harmacopoelas 
mentioned : and acts that articles Must prove to cOnl- 
rOrmn ¢/4 STH t/ med | Pity to the pharmacopoeia and 
dispensatory of the country of their origin,” if that be 
one of the mentioned foreign nations; otherwise, they 
“must conform to the U.S. pharmacopoela ana lisp h- 


‘Arr. 451. All articles of merchandise used wholly 
Or Th part cis medion and found cli seribed its such in 
the standard works specially referred to in the act, must 
be considered drugs and medicines :’ and examined ae- 
cordingly, 


‘ ART. 1%. Pat nt or secret medicines ure by law 


‘** ART. 404 All medicinal leaves, flowers, barks, roots, 
extracts, &c., not herein specified must be, when im- 
port 7 aT jp pte LT « midlition. and of as recent collection 
and preparatli 4 2S practicable. 

All pharmaceutical and chemical preparations, whether 
crystallized or otherwise, used in medicine, must be 
found on examination to be pure and of proper con- 


* % 


sistence and strength, as wellas of pe rfect manufacture, 
conformably with the formulas contained in the 
standard authorities named in the act; and must in no 
instance contain over three per cent. of excess of 
moisture or water of crystallization. 

Kssential or volatile oils, as well as expressed oils, 
used in medicine, must conform in purity to the stand- 
ards of specific cravity noted and declared in the dis- 
pensatories mentioned in the act. 

Arr, 455. Upon the entry of ‘ medicinal preparations, 
whether chemical or otherwise, usually imported with 
the name of the manufacturer, and the place where 
prepared, careful examination must be made by the 
United States appraisers to see that the Tree adie of 
th anu facture P. and «also the place where said articles 
mere prepared, are ‘permanently ancl legibly affixed to 
each parcel by stamp, label. or otherwise.’ In default 
of these requisites, the colleetor will immediately re- 
port the facts to the district attorney.” 


The subsequent Articles refer to the proceedings for 


forfeiture. method of examination. ete.. ete. 


brief reference nay be hie re made to the presence of 
a U.S. internal-revenu proprietary stamp upon each 
bottle, a/ the date of « wry, this being the time at which 
the legal status of the lmportation is to be auscer- 
tained. 

The reason fo affixing this stamp may have been 
the same as that for putting on the English one; viz., 
as i protection against a fraudulent use of the Henry 
Laie since il false use ol their design, Or a false use 
of initials and signatures, &c.. in cancellation, would be 
punishable by law. 

R. S., Sees. 3423, 3425, and 3429. 

Or, it might be to avoid any trouble or controversy 
with our internal-revenue or customs officials. 

In this connection, it rats bye noticed that the (‘om- 
missioner of Internal-Revenue had, prior to and at the 
date of this entry, promulgated an absurd ‘rule’, that 


the use of a persons name, in the possessive case, 


. 
“ty 


should ipso facto be deemed to constitute a proprietary 
; . 


eC m to anv medicine so designated. and render it 


F Sepntle) er. | SS]. thie writer came to Washington. 
behalf of A.J. White of New-York. who put up and 
medicine called “* Mother Seigel’s Syrup, or 

the Shaker Extract of Roots,” which was held by the 
(oon . rhe tor iy subject to stamp sole Ly because of 


Tie of the hame Sele s. inn the POsse SSive form, the 


nf Lo exempt it being otherwise. un- 
alll T) . 
(iT LiL 7. epee }) tee biti. at question was arwued., 
oO) \ i bv written bmet. before both the (lommis- 


1B» mitor of iit it V., Upon the eround that 
Sei Syrup, / no more indicated proprietor- 
than Dovers Powders, Fowler's Solution, Gun- 


ters or Farenhett s Thermomete) ‘ ana that the 


tfer no more constituted a imlm of} ownership than 


The result was that on the fifth dav of November. 
ISS] the Commissioner abandoned the theory which 
’ , : , , 
heat beech ThereLotlore Like DYLSIS OT the tion. reversed his 


ruling, and exempted Mr. White’s medicine from stamp- 
This 1s matter of pubhe re eord in that bureau of the 


Commr. Raum, in announcing his determination, 


This thre use Of Madame Seigel's name does not 
imply, and is not equivalent to, a proprietary claim, 
but is only descriptive ; und is used to designate and 
distinguish the article from other Extract of Roots.” 


But. prior to Nov. 5, ISS1. the only safe way for a 
person who, here or abroad, put up, for use in the U 
»., any medicine designated in part by the name of the 

riginator or preparer was to affix a stamp ; and this the 


qr} 
Henrvs did. 


Perhaps the language of R.S.. Sec. 3436. commenc- 


2 


ing “ No stamp-tax shall be imposed upon any uncom- 
pounded medicinal drug or chemical,” might (referring 
to the last provisory clause of the section, as amended 
by the act of Feb. 8, 1875, ¢. 36, 8 22) be fairly con- 
strue al 1 requiring fi Stamp ; but. if SO. it Is because of 
the employment of phraseology strikingly dissimilar to 
that of the tariff act, under which duty was exacted 


from us. 


‘ Proprietary, ad). Belonging to an individual ; 
rivate; considered as prope rty ; owned. 

PROPRIETARY ARTICLES. In the U.S. internal revenue 
laws. aire coods manutlacture cl under some éz lusive in- 


shinasvai right to minke anal ~~ f 1] them. 


2 Abbott's Law Dict.. A. t. 


Il. This was a well-known simple substance, and not 
a composition prepared according to some private 
formula or secret art. etc, 


We have before noticed that the enumeration seemed 


LO ¢ mbrace f Mt po j oOniv. 
’ : - . P > ' » : 
fhe use of the word lormula sustains the same 
lea. 
FORMULA Jf : ‘ }) n or recip. 
them An expression by means of symbols and letters of the 
inl ents ‘q ¢ j Wel Lic 
PRESCRIPTION, & recip 
fs Ke iy A fc Puiu I } reese ription fi r Ih ikir (7 SOme fCorni. 
} ia’ srture ¢ | mate! 1i< ‘ per ally, 7 pre 7 ription for medi. 
cine.” ld ' 
Winle x?—z*—a?+b® is an algebraic formula, x alone 


™ not A toy) buMied, CVOT though if does represent abn une 


known quantity. 


What this medicine 7s. 1s no secret. It is she very 
thing named in the statute: a well-known simple sub- 
stance. It Is nothing els é There is ne claim or pre- 


text of its being aught ‘ Is , Neither is there any secret 


Steet, 


— 
& 


Perr 


7 


+) 


as TO its qu ilitie ~ and effects. They are those ordinarily 


belonving and attributed to “ magnesia, calcined ” - 


none Other or different are claimed for it. 

It is there make of this well-known article that the 
Mi SSrs. Henry ( ndeavor to protect by stamps and tracde- 
mark. (Ree., 8, 9. 

[t is “ calcined magnesia,’ by whomsoever calcined, 
that is recommend (| i highly beneficial és in bowel 
comp! LInts, and vlvIng imme diate relief to heartburn. 
(Rec. 9. fol. 26. 

It is this substance, and not the contents of their 
bottles mere ly, which mitigates the effects of excess, and 
affords the mildest an pe asantest aperient ; recom- 
mended to the bilious and OULY |; and of creat virtue 
in the diseases incident to warm climes, and to infancy 


and childhood. | [h.. and fol. 27.) 


‘TI find a substance which, by its smell and color, I 
know to be opium. ‘Without any further mformation, 
| decide with contidence on its taste, its composition, 
its chymical affinity, its action on the human body. and 
the characters of the plant from which it 1s derived ; 
and I never caleulate upon being deceived in any ol 
these particulars. 

Abercrombie. Intel. Pows.. 160. 
(Harpers’ Fam. Lib. ed 


Is not this true of calcined magnesia ? and of Henry's, 
as well as of that prepare d by others ? Yet it would 


not be true of a proprietary medicine. 


What has been said of the diseases for which cal- 
cined magnesia 1s to be administered is equally true of 
the method of administration suggested ; that they are 
not peculiar to this 4rand of the article. 


* The dose of calcined magnesia required to effect the 
different purposes varies according to age and other 
CITCUIDSTANCES ° a; iLS the eireulal proceeds to state . the 
particulal make of the magnesia not being One of the 
circumstances mentioned. (Ree., 10, top.) 


ad 


= 


' 


AS OI 
pease ore es 


cad 


2g 


Referring to the part of the record indicated, it will 
be found that the entire dissertation relates to calcined 


magnesia generally. 

Ex gr., at the middle of the page (10) the paragraph 
begins; 

“From the discovery of a distinguished chemist, cal- 
cined magnesia, in the dose of twenty grains, once, 
twice or three times daily ‘ appears to be an effectual 
means of relieving one of the most common varieties 
of stone and cravel,” etc., etc. 

(Rec., 10; fol. 29; ante, p. 4, bot.) 


Certainly, here is no pretence, nor could any one 
properly infer a claim, that “the discovery of a dis- 
tinguished chemist ” was accomplished by the use of 
magnesia calcined by them _ that such calcined 
magnesia was essential either to the discovery or to 
effect the discovered benefits. 

Their circular-wrapper states that 

“'The superiority of the calcined over the common 
magnesia alba consists in its operating in less than half 
the quantity, and in correcting acidity without increas- 
ing, like the common or unealcined magnesia, that 
flatulence which is generally troublesome to persons of 
weak digestion. ” 

(Ree. Ll, Hear top . fol. 31 - ante, p. 5. bot.) 


This sets out no peculiarity, or makes no discrimina- 
tion, between magnesia of their calcination and that 
calcined by others; it only states the difference be- 
tween the COMMON, uncaleined magnesia and that 
which had been subjected to calcination by anybody. 

What follows, however, does state an alleged superi 
ority of their calcined magnesia over the calcined 
magnesia of others. 

“ In consequence of improvements, which they have 
made in the manutacture of calcined magnesia, Messrs. 
Henry are enabled to offer to the public their prepara- 
tion OT this medicine, which has already been honored 
with the approbation of some of the first chemists and 


. , ; 
aence in 1ts 


Pile sii pores pared by 
ved of carbone 
lisavreeable prop- 
rrittiness to the touch 


renie- 
wh characte) * Come 
Ss composition a 


i sold as a 


that is claim d 


prove 7 methods 


. . * 
; ; ; ; . 
’ ; ’ if fj ot 
j . 


law to treat as 
unded with a 
tented) 
Messrs. 
private oper- 
ion of this mag- 
annot, nor that 
‘cle 
ists may do, the 
profession, and 
hat the product 
rior quality ” of 
this: cle, Thi an. nor) piv, an ‘ relusive 
superiority, but merel \ average 


“ Pillsbury’s Besr ” flour is none the less “ four ” (and 


gi i alc. Rite ern ee Pome IS 


nothing else), because it isa brand of “ superior quality 
of that article 

“ Al/ caleined magnesia is a well-known medicinal 
pr paration of magne sla % made from substances and by 
a method stated in the record, according to a formula 
contained in the disp nsatories and “ frequently ' 
practised by chemists. (Ree., 11 ; fol. 32.) 

Henry Calcined Magnesia is known distinctively, as 
having it characte oft * superior quality ” aequired by 
a century of experience, care, skill and integrity ; never- 
theless, it 7s but calcined magnesia, and 1s sold “ for 
the same purposes ” as that prepared by others. 

The market-value is, naturally, affected by the re- 


put of the preparation ; Husband's, the best-reputed 


American article. sells much higher than the article in 
bulk. Yet. it Is COnCE dled that the cistinctive character 
of Henry's preparation is “a peculiar reputation on 


account of the nic 4/, ith whi / ut is prepared. (Ree., 

fols. 32 and 33). Its peculiarity is, then, not one 
necessarily wherent except as cure, honesty, and skill 
are transmitted from generation to generation) in the 
article. Its (jt biti is 1ts recommendation . and this 
Is not shown to be attained by any “ private formula, or 


secret art. | evel it that would NT iat h, atatitle. 


“ Whether it is prepared according to the formula 
given in the dispensatory, no witness knew.” (Ree. 11 ; 
fol. 33. 

That it was a proprietars medicine, put forth as such, 
a prepared according to some privat formula or secret 
art ’ was an issue tendered by the defendant, and the 
burden was upon Aim to prove it. 

Chung Yune v. Kelly, 14 Fed. Rep., 642, top, 
and numerous authorities cited axvte, pp. 12-14. 

When we had proved it to be calcined magnesia, 
desigued for and adapted to the ordinary medicinal 
uses of that enumerated article ; and had further 


shown that the method of its preparation was well- 


known to the profession, and given in the scientific 


; 


’ ’ . 7 . 
books named in the Statutes and Treasury r culations, 


41 


Lie bur i} ot S| OW LY it to be something { Ilse than the 


mentions arr to Dh reesrso}rl oft its having heen ++ pore 


pare ad by Some private formula or secret art, Wits Upon 
him who alleged such a state of facts. ( 74.) 

At | aT. Patil / j LD ty) th, yury mpol thy 
J a, 


Ii. 


[It was error not to submit this cause to the jury, with 
appropriate Instructions. 

Where there is evidence which, in any way fends to 
prove thi plamtifts case, it 1s the duty of the Court to 
submit it to the jury. 

Drakely v. Gre wer, S Wall.. 245, 208. 
Hickman v. Jones, 9 /d., 197, 201, bottom. 
Stephens v. Brooks, 2 Bush, 137, 140. 
Parker v. Leman, 10 Tex., 119. 

Way v. BR. R., 35 Lowa, 585. 

McGown v. Craig. BY Mo.. 156. 

Singleton v. Kt. =. 1] Ld.. LO. 

Steinmetz v. W Ingate, 2 Ind., 472. 
Kiverett v. Stowell, 14 Allen, 32 

Ins. Lo. Vv. Rod I. OD U. >... ZS. 


It would not be sufficient, if true, that there was no 
dispute as to the facts proved. There could be none, 
that this calcined macnesia was not, in fact. it pro- 
prietary med.cine ; 1. e., not an article of which Messrs. 
Henry, or anv bods else , claimed to own the medicinal 
character. 

Whether dutiable as proprietary, under the statute, 
depended upon the facts, whether it was such; or 


whether if was SO ~~ recommended to the publie ” ; Or, 


eee 


Oo” 
rhe? 


was compounded according to private formula or secret 
art. 

hither of these must be established us a conclusion 
of fact, from facts proved; i. e., must be made out to 
the satisfaction of a jx ry. 

Though there might be “no dis} ute” as to the 
existence of the facts stated to be prove d, yet there 
might he (and was) a ve ry decided disagieem nt as to 
the «m/serence of fact which the jury were authorized to 
draw from proven facts. 

Hence, it was error to take the case from them; still 
greatel error, to do so por the ground that the plain - 
tiff had not established, to the satisfaction of the Court, 
the negate of an issue tendered by the defendant. 
(Ree., 11, bot., fol. 34. 

Wi claim the re WAS ¢ vic nce to satisfy it yury that 
he had even done this. 


“ Tt is insisted with much mgenuity that in this case 
there was no dispute d fact for the jury to pass Upon, 
and that the only issue in the case bemg one of law, it 
was proper for the court to dispose of it. If this were 
so, the mstruction of the court might be sustained, pro- 
vided the undisputed facts necessary to sustain the ver- 
dict had been submitted to the jury. But let us see if 
this assumption is supported by the record. The form 
of the pleadings shows nothing and admits nothing. 
The plaimtitis then must make a case D evidence to the 
jury. Looking into the case stated and as though it Aad 
been read to th jury, we find that plaintiff's claim 1s 
for duties on certain goods unlawfully collected of him 
by defendant as collector of the port of New York. The 
act under which the goods were rated for duties pro- 
vides that on all ce lanes, cashmere delaines. muslin 
cle laine a bysare (re cli bles, comprised wholly or in part 
of worsted, wool, mohair, goat's hair, and on all goods 
of similar Aes pepe nm, not exceeding fifty cents in value 
per Square yard, two cents per square vard shall be parc. 
And the point in dispute was whether the goods of 
plaintiffs, on which the two cents per yard had been 


ASSCSS L. were coods (vi il similar description to those 
above mentioned. within the meaning of the act. Now 


| is clear that this question alone is one of mixed 
law and fact. because until We are informed bby this 
t Siren Hs Lo the nature and character of plain- 


i! Oods, ho construction or view of the law Cili 
: rq” t 

rt Lp>poul | fo tnem. Phe eourt can Onis know ly 

evicdene hat kind of (OOS were assessed by the 


collector, and this at once dispels the idea that the 
ruta iy) fbn V Seelam present titi abstract question 
Or . jaw. but befor Tie Cour (>) the jury could 


ret to these questions there wer several others, pure- 
matters OF Tnct. to f decided, Phe rate at which 
the goods crn tually assessed. thi protest ut the 


time OF pPuyIent cand thy ap peat to the secretary of 
the Treas ry, were all essential to the plaintiff's re- 
covery and necessary to be found to the satistaction of 
thejury. The judge also tells us that ‘ there 1s very ht- 
LiI@ dIscre paney im the testimony. Dut where there is 
cLnY dISCrepancy, however sheht. the court must sub- 
mit The matt rto which 1 relates to thi jury, because 
itis then province to weigh and balance the testimony 
and not the courts. The position is not, therefore, 
sustained, that nothing but a question of law was to be 
deeided, i 


Schmeider v. Barney, 9 Wall., 252-3. 


‘The SiLTbie question, as to * eoods of like deserip- 
tion, —-was held properly submitted to the jury im 
Greenleaf v. Goodrich, 101 U. S., 278, 
and Schmeider v. Barney, 113 /:., 645. 


The ground for requiring its submission was that it 
was ~ one oft pared law and Kite Ag ($) Wall.. 292. bot- 
tom.) Yet itis no more so than whether an article 1s 


‘recommended to the pr HCAs A proprietary medicine ; 


or ~ pre pared according to some privat formula’; or 


* secret art - as a ° venmiedy or Ape nie ror any dlis- 


We submit that the context shows that this last 
claus intends that the pill, powder, (>) composition 
shal] be held out aS ah Af i remedy for some particu- 
lar disease; as cundurango for cancer, quinine for ma- 


laria. ete. The first of these illustrations was pro- 


ti ected by patent or privacy, and would be dutiable iis 
& proprietary medicine; the second 1s of common 
knowledge, and (being specifically enumerated hike eal- 
cined magnesia would not he SO dutied, evel if auccom- 
panied by a Wrappel which truly declared the article 
to be prepared with especial cure, and iS cood for 
malaria, or as 2 Tonic. 

We contend that, instead of refusing to submit the 
cause at all, the judge should have civen it to the jury 
with appropriate 1 structions upon these points. 

We have already argued that an article specifially 
mentioned cannot be swept into a general clause by 
any accompanying recommendation, which claims it to 
be nothing other than just the thing specified ; and 
that the wrapper covering our calcined magnesia set 
up no proprietary claim, but only the true one of an 


exercise ot upusual ciLi'e and skill in the preparation of 


. 


, 


he specined thing: what we now assert is that. at all 
events, the question whethe rwe did recommend it us 
a proprietary medicine, etc., should have been left to 
the jury—because it is one of mixed law and fact. 

That such questions are for the jury is a principle 
too well established to permit citation of authorities ; 
(see supra) but we add a few, indicating what ques- 


tions have been held to be of this character. 


In patents for machines, the sufher ney of the de- 
scription )1n the sy cification must, mn veneral, be a 
question Of fact for the Jury. 

Wood v. Underhill, 5 How., 4. 
by whateve r motives the defendant riety have bes I} 
actuated, he Is not to be he ld responsible unless his 
letters did mislead, and were intended to mislead, the 
plaimtitts, And it will be for tha jury to say, oh a 
thorough examination of the letters, ana th ticts and 
circumstances connected with them. whether they were 


4 


caleulated to inspire, and did inspire a false confi- 
dence.” etc.. ete. : 
lasigi v. Brown. 17 How... 196. 


It will be noticed that our citations are of cases 


Bin 
\\ hie re t} iC TESTIMONY WAS in W rit ing — nal t he cla 1Th) t hat 
it was exclusively for the Court was based upon that 


fact. Sixty vears ago, the Cuter Justice of the United 


That testimon’ yosists of various communications 
ania reports, made to tt bank. of them own transac- 
tions, and of the admissions of parties. /¢ has been 

j if th,7 fest sii yf adil ay Lae, tind. ane ‘x FO /,, 


: } ; ° ° 
( Med tip Thi w7eS and row This pre postion is 


yf 4 4 j j ) fi; ‘ ad 4 J fe ji 4d) =a pital sit Lh / fi j ; 
i/ ff / Ts f ' 4 
Were the fact as alleged. and were it true that the 
:] ~ 
Testimony is atl mn writing, the consequence drawn rem 


it @Cnbhhotl nl acltmitte (| | . it) rensotlis whi hy the + J, 
proces iis to state. ana which ire particularly applica- 


lutting vy. Bank. 1] W heat.. (ti3 (jit. vid. 


he jury were the proper judges of the inferences of 


’ | ' ’ , st } ’ . 
Pach TO be crawn Trom the papers. lhe /egal effect ot 
‘ ** 

" : , : , 
papers is to be. determined by the Court, but when 
. . . " ™ . ’ 

fs th, Pets pidhalie ff oy 
oor Ay j 
sa 2 oa Nii¢ a TOV OCMC: C°er ai é 
’ ® me " ¢ ‘ . ry 
UPasiieii Ti (7 Cation Jor The Jury. Phe most 


authentic documents, when offered for such a purpose, 
become i more than mere letters or a written corre- 
spondence Wi ch when oftered in evidence to prove A 
fact. are alwavs to be inte rypere tec| by thie jury. When 
cli Cumments are offere cl 10) such it Purpose, they, like it 
| may be explained by extrinsic 


written correspondence 


s 


Prinm v. H tren, 24 Mo.. 211, EOP. 

Horne v. Puckett, 22 Tex., 201-5. 

lennerstein s ¢ hampacne, 3& Wall, 145. 
Where the effect of a written agreement collaterally 
introduced as evidence (as in this case) depends not 
ere ly pon the construction and meaning of the in- 


strument, bat LLpoarnn ¢ xtrinsic tacts and circumstances, 
the inferences of fact to be drawm from it must be left 
to the jury.” 
Barreda v. Silshee, 21 How., 168. 
West v. Smith, 101 U.S., 270. 
Kean v. Wagenblast, 2 Grant's Cas., 462, 
BLACK, J. 


Robiason v. Burton, 1 Houst., 540, Har- 
RINGTON, OH. 

McDonald v. Kooke, 2 Bing., N. 38 218. 

Ashford v. Redford, 9 L. R., C. P., 20. 

Al xanade ct Ve Vancerz ©. 7 /d.., Oo, 

Brook v. Hook, 6 L. R., Exe., 89. 

Wilkinson vy. Stoney, 1 J. & Sy., 509. 

Bolekow Vv. Sevmour, LZ ©. Lb. (N, .), 107. 

rier v. Jae kSon. | Jobhns.. AQ. 

Borrowdaile v. Leek, 9 Barb., 611. 

“If the document is connected with other evidence, 
affecting its construction. then the whole must he subh- 
mitted to the jury t er. 

| Tay lor on IV.. S 45, last sentence. 
l Gr. on Ev.., 1% citing 
Stark. on Ev.. 510, 519-526. 


Mem: Foreign laws are questions of fact for the 
jury, ¢ ven if prove di by copies authenticated by the 
broad seal of a foreign state. 


There were “ extrinsic facts and circumstane es. con- 
nected with the phraseology of the cireular-wrapper, 
which required the submission of the whole to the 
jury. 

‘ Plaintiff prove | that ALL calcined magnesia [ this, of 
course includes that put up by Henry, Husband, Etlis, 


or whomsoever |! 18 a ell-known medicinal preparation 
of magnesia, made trom sulphate Of magnesia, bi-car- 
‘ ; ; ’ / ° 
hbonate ol soda. Lbhcd CAICING cl by heat. A Poriivutda yor 
; . . , . 7 | i . ** 
the preparation is contained in The disp isatories, ete. 


(Ree... 11: fol. 32. 


The succeeding paragraph shows that the distinctive 
characteristic ot Henry “ \Mlagnesia, distinguishing it 
from = ordinary cal ieee =a sla. used for the Sime 
purpose, Wiis th it. t] rough SUCCESSIVE renera- 
tions of the same family, for over a century, it has had 
a peculiar vali anal re put ition “* on aceount of the NICETY 


with hich it 18 prepared and attributable to nothing 


i 


else ' (Th.. ith fol. i 


‘“ Whether it is prepared according to the formula 
given in the dispensatory, no witness knew.” (/6.) 


Wi have 


* 
already argued (ante pp. 12-14) that. after 

we had shown this to be the Spe cific thing enumerated, 
thr brake 1 Wilts por the defendant to sustain bis alle- 


was, nevertheless, suby ct to 
duty than Congress had affixed to that article. 

We now contend that ‘ 
mitted to thi 


Cation that iT il higher 


bere was evict hice to be sub- 
mary which 


! | 


T coative ct the ( ‘ollector’s prop- 
fitici which Lrietaie 


it error for thie 
defendant. 


OSITION ° 


Court * to (ij1- 
rect a verdict for the 


} 


eround that 
that bis merchandise 


~ Upon thre plamtinf had tiriled la show 
i ** 

viz. Henry s Caleined Magnesia, is 

Ot 2 proprietary medicine, ete liec., LL, bottom.) 


Crrors ;° 
first, m imposing the burden upon the plaintiff of 
SATIVING A proposition afhrmed D the defendant is 4 
cround for not dutyving yoods according to the Spe cific 
belonging to them : 
in not submitting the 


Upon the point, to thie 


‘ nifessecdlt ana, 
evidence in the case 


. 


jury, with appropriate instruc- 


kaven asic from thi evidence mentioned, the Court 
should nudicially 


notice the facts as to an article so 
pO’ ac 


st? 


- || i . = }- - 17 
Well Known, medicmMatlly, 


“Courts will take notice of whateve r is generally 
known within tha limits of thei jurisdiction : and, if the 
udge s Inemory 1s at fault, he may refresh it by resort- 
ing to anv means for that purpose which he rans dleem 
safe and propel This extends to » 


' 
of 


; if 


: )Neid’si fi tht POT we 
Ee. ; : 


fe site 
Crreen., liv.. 1] . Car ~. iV.. 24 - anal ‘Tavlor’s kK v.. ~ 
and ct}. 


brown v. Pip a ti, Ser 
tions. 


state v. Wacner. (1 Me.. 178. mid. 


3. and cita- 


The Court will 


not only 
Henry's Macnesia 


notice (as proved) that 


s recommended for its superior 
/ : 


ral pharmacopceias, etc.. but that 


? 
puriy mM the stranaa 


the medical professi n does not 8o recommend, hor evend 
notice. (fit propre ’ ry pedicine. 

In addition to the old dispensatories and pharmaco- 
pce les, we quot from a late medical work of highest 
re putation 


“The best varieties of the heavy Magnesia 1D com- 
merce wre the Lnglish ponderous magnesia, sold in 
bulk, and Henry's, Husband's and Ellis’, sold im 
bottles. ) 

The ponderous is now very much used in this coun- 
try : it has the aivanta é of smaliness of bulk. hut 
lacks the extreme softness of the bottled article. 
Hlenry’s leaves nothing to desire ; it 1s very heavy, soft, 
and smooth, ana is hight esteemed PUTLICTIGS the more 
wealthy classes : ITs price, which is enhanced hy the 
Payne if of dut 7, almost puts it out of the reach of the 
middle anc pooret! CLASSES. 

Parrish’s Pharmacy, (5 ed., A. D., 1884), 
287. 


That is to say, by the forced construction which adds 


filty per cent... not only to the cost of manufacture but 


to every expense of bottling, putting up, marketing and 
importing, an article of prime necessity In medicine, 
peculiarly valuable for its purity, is put out of the 
reach of the rr at backs of the people, who must use 
the inferior and adulterated (or not purified) article! 

Did Congress ‘ntend this when it specifically dutied 
all “ magnesia, calcined” at twelve cents a pound ? 

Are purity and care —-" nace ty, the propri tary 
right of any individual ? 

knowin B. SMIra, 
Of counsel tor plaintiff. 


In the Supreme Court of the Wnited States. 


OcToBer ‘Term, 1885: 


(arctan 


WaLton FERGUSON } 
DS. No. 190. 
Cuester A. Artuur, late Collector, &c. \ 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


Brief for the Defendant in Error. 


LEA A OR IE OO 
ns atti aanidliaaatiad 


; 
‘ 
: 
: 


prea ” ad sles ine “ 


Supreme Court of the United States, 


OCTOBER LERM. IS88)5. 


WALTON FERGUSON 


"6 No. 190. 
(‘HesTeR A. Artuur. lateCollector. &e. ‘ 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 


STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


Brief for the Defendant in Errer. 

This action, brought originally in the supreme 
court of the State ot New Y ork and thence re 
moved Into the cireuit court of the l nited 
States for the southern district of New York 
(K., pp. 2,3), 1s to recover an alleged illegal excess 
of duty exacted by the defendant in error, then 
collector tor the port ot New York, Ol a certain 


importation ot calcined Magnesia I . }). 3 


) 


The cuse went to trial on the (eMCrAL ISstle, 


’ 


POD {7s tdi p) ji |? ‘ }? ) 
The jury by direction of the court rendered 

. : ] . ) : oy 
a verdict tor the detendant (R., pp. 6, @), to 


hicl : t hn OT the COUTT the plaintiff excepted 


THE BILL OF EXCEPTIONS, 


According tO the Case presented in) the bill Cr] 


exceptions, the plaintiff imported by the steamer 
| 


LX7(6. ry 2? CASES ot calcined 


Java, in January, 
magnesin, \\ bhi I he contended Was dutiable at 12Z 
cents per pound, under Schedule M, Section 2004 
Rev. Stat. p. 477), which provides, inter alia, 
£3 Macnesia carbonate, SIX cents per pound ; cal- 
cined, twelve cents per pound;” but the collector 
ruled that the merchandise was dutiable at 
yt) per Cet ad valorem, Ls proprietary medi 


. ; } . 
Cihe, under The following clause Ol the Salllit 


asp 
schedule (R. 8. p. 480): 


Proprietary medicines: Pills, powders, tinctures, 
troches or lozenges, sirups, cordials, bitters, ano 


dynes, tontes, plasters, liniments, salves, ointments, 


pastes, drops, waters, essences, spirits, oils, or othe 


medicinal preparations oO COM positions, recon: 
mended to the public as proprietary medicines, o1 
prepared according to some private formula or se- 
cret art as remedies o1 specifies ior any disease or 
diseases or affections whatever affecting the human 
or animal body: fifty per centum ad valorem. 
This ruling was, on appeal, sustained by the 


Secretary ot the Treasury. and henee this suit. 


The merchandise imported was ” Henry 's ( ‘al- 
cined Magnesia,” manufactured by Thomas and 
William llenry, Ol Manchester, Keneland. lt Was 
put up in ounce bottles with the name of the 
contents and the manutacturers blown in the 
glass. 

Accompanying each bottle were cautions to 
the public against counterfeit imitations, and an 
announcement that the w rds ‘Henry 's Calcined 


Magnesia” were a trade-mark. 

‘There also welt along with each hottle quite 
an elaborate circulal I pp. 9-11 which set 
torth the \ irtues OL C ileined macnesia, generally, 
as a medicine, and then said : 

“Tn consequence Ol improvements which they 


have made It the manutiacture ot calcined magne 


y 


sia, Messrs. Henry are enabled to offer to the publie 


their preparation of this medicine, which has al 
ready been honored with the approbation of some 
of the first chemists and physicians of the age, with 
increased confidence in its Superior quality. The 
ealcine’ magnesia prepared by them will be found 
tm be perfectly deprived of carbonic acid, free trom 
taste, smell, or other disagreeable property, and 
without roughness or grittiness to the touch or the 


palate. 


In addition tO the above. the plaintiff ottered 


evidence to show that— 


Henry’s calcined magnesia is universally known 
uy that reihe, and has a character of its Ulan distinet 
from ordinary caleined madgnesia, though if is used 
for the same purposes. It has been prepared by the 
same family, a firm of manutaeturing chemists in 
Manchester, England, for the last one hundred 
years, and has a peculiar value in the market. It 
sells in this country at wholesale by the dozen, 
ounce bottles, for $38.50 and for twenty-seven shil- 
nes in england, whereas Husband’s preparation, 
the American preparation of the highest repute, 
sells at $3 or $3.50 per dozen. Henry’s prepara- 
tion has 4 pe ulia) reputation on account of the nicety 
with avrhich it is prepared, Whether it Is prepared 
according to the tormula given in the dispensatory 


no witness knew. There was no dispute upon the 


alove facts in regard to the history of Henry's 


~ 


magnesia and its peculiar val ue and reputation, and 
the form and style and representations under which 
it has been and is presented to the public (R., 
»p. Li 3 


It also appears that on the british revenue 
Stamps pasted on the cork ot each bottle were 
eneraved the names ol the manutacturers, Wil- 
liam and Thomas He nry The American ‘drug 
gists and storekeepers” were intormed by the cir- 
cular accompanying each bottle that \lessrs. [. 
& ». Ferguson, merchants ot New York, were the 

‘sole wholesale druegists authorized by \Messrs. 
Henry in the L nited States, and the article That 
be constantly had ot them vrenuine and ll the 


best terms. 


The circular rit compan ying Cri iT bottle also 
contains the haiwMies of the concerns in London of 
whom the medicine can be bought at whole- 


sale 


Ih addition to all this, each hottle ot the iW- 
portation in question bore. at the time ot entry, 
Pa United States internal-revenue stamp of the 


denomination “ Propri tarv. 


ARGUMENT. 
First point. 


i 


L‘ndoubtedlv caleined magnesia is an article 


know To ConMmMerce, and Is lareely the sSalhe 

thing im property and ettects, by whomsoever 
| 

Prete 


But that it, in common with almost every- 
thine else, mway become distinctive, is conelu- 
SIVé ly shown DS this case 

lf Llenry 's Caleined Magnesia IS precisely the 
Sallie AS all other preparations ot that kind, it is 
unaccountable that so particular pains should be 
taken to prevelt the counterteiting of it W hat 
do the trade mark and other precaut is used by 
the \lessieurs Llenry ror the PUPpose ot pre- 
ventine ATEN hoy else trom selling ( ‘alcined Mag- 
nesia under the name and description which 
mark their preparation—what do these things 
Import it it is not that there is something in the 
mode of calcination used by the Henrys that is 
superior To every other mode, and that they have 


appropriated to themselves is their special prop- 


ertv that mvsterv ’? 


lt Is admitted that the macnesia in question Is cl 
med mal preparati Mi and that it is recommended 
to the public as a remedy tor various diseases or 
affections of the human body, but upon what 
principle Call if he denied to be propre har, also? 
Was it not necessarily admitted to be proprietary 
when the plaintiff, as the bill ot exceptions states 
a )). | | Se ottered e\ lence To show that Henry's 
macnesia ‘* has a ehara fe?) of its OM, distine t from 
ordinai if calcermed MadhHEeSsIA, though af is used for the 
S(Ldi¢ purposes ;” that if has cl peculiar reputation 


Obi ee ount on the mae li if thi vehi } rf iS prepare ad Md 


The use ot the trade mark, alone, Is conclusive 
that the llenrys rewarded their preparation ot 
magnesia as a proprietary medicine. 

It follows, then, that the importation was not 
dutiable as ealcined macnesia, but as a propri- 
etary medicine. 

Upon the same principle it has been ruled by 
the Secretary ot the Treasury that cigarettes 
claimed to have cl medicinal property are not 
dutiable is cigarettes, but as proprietary medi- 


cine. A like ruling Wiis made in the Case of 


‘Johann Hoft’s Malt Extract,” in bottles and 
casks, recommended as a medicine, though 
claimed to be beer. (Vide Williams’s ‘Tarif 
LL., 1883. 

Now, .) the reasoning used to support this writ 
of error is valid, those rulings, as sound as they 
appear, are hot maintainable. 

The Stature Sal \ 8. ‘* medicinal preparations or 
compositions recommended to the public as pro- 
prietary medicines. Any ‘medicinal prepara- 
tion. be it obser ec: it need not be Composite, it 
he simple nad vet the learned counse!| tor 
the plaintiff in error contends that to bring ad pro- 
prietary medicine within this law, there must be 
cil) ownership in the medicinal ALQCTIC \ itself. ana 
not merely in the manner of the preparation. 

Surely llenry’s Calcined Magnesia Is a ‘*med- 
eimal preparation. What is it, if it is not? Surely 
it Is recommended tO the public asa propre lary 
medicine > tna word, it Is recommended ais a med- 
icine in the mystery of whose preparation the 
manutacturers cre the proprietors. 

If a ‘*medicinal preparation” is recommended 


to the public asa proprietary medicine, such rec- 


‘y 


ommendation alone renders it dutiable at 50 per 


cent. 


If the foreign manufacturers of a medicine hold 
it out to the world as proprietar\ , that mere fact 
requires it to be entered as such when brought 
into this country; and in so ordering, .and in 
levy Ing the high tax of oO per Cent. ad palore he, 


} 


he doubt (Coneress had in) view the protection ot 
domestic health rather than domestic industry by 
virtually excluding i) Lr \ and discouraging the 
sale of all foreign nostrums. ‘This can be ettect- 
ively done only D\ treating and taxing is pro- 
prietary all medicinal preparations that are held 


OUT aS such 


, 


The learned counsel opposite SVS that the 
medicine in question is not within the proprie- 
tary medicine clause ot the tariff because it 1s a 
simple substanee. whereas the law contemplates 
composite substances \s we have said, already, 
the law applies tO A Wiere preparation, whatever 
it way he Surely th rerin preparation does 
not admit of so restricted a sense as it is sought 


tO place CT} if. Chalk is it simple substance, and 


Li) 


1] ee i : a 7 
Vet wnen reduced by avery nne pulverization It 1s 


‘ 


— . ; 7 | -y 
Culiled prepared € ik, and would, if recommended 
q 
’ 


is propri rary medieme, be dutiable (Ss sStUCti, 
ane TOT as ¢ halk. 
) | ‘&. ] shia atainialll 
tit W have th this case, the manufacturers 
peu tical construction of the taritt, iw the 
: > $i | | > ae ' ma ebeante 
simple ret that each bottie or then preparation 


c>yy ' 


OT magnesia bears athiixed toita lnited States in- 
ternal-revenue PROPIETARY stamp; and it will not 
be denied that if the preparation Isa proprietary 
medicine under the internal-revenue law, it must 
be the Sctlhe under the tariftt Indeed, this would 
seem to be admitted yy the eftort of the learned 
COUNSE| tO disembarrass his CASE ot the admis- 
sion involved mn the fact that cl proprietary stamp 
was affixed to each bottle of the preparation At 
the time (>] Importation 

We are lett to infer, trom What 1s said in the 
briet ( Dt.. }) ~b), that the internal-revenue pro- 
prietary Stainp Is ate longer required tO he attixed 
to llenry's | aleined Magnesia. But if the Com- 
missioner of Internal Revenue had made any sueh 
ruling it is not probable we should have been left 


> + . - ; > . . ' 
tO find it oul 1 Mmierehnce and implication 


Second point, 


There was no error in directing the jury to 


find tor the detendant. 


Says Mr. Justice Gray, as the organ ot the 
Court, in Randall v. B. & O. R. R. Co. (109 U 
—. 41613: ™ It is the settled law ot this Court that 
when the .evidence orlven ul the trial. with all 
interences that the yur could justifiably draw 
from it, is insufficient to support a verdict for the 
plaintiff, so that such a verdict, if returned, must 
be set aside. the Court is not bound to submit the 
Case to the jury, but may direct a verdict tor the 
defendant.” This position the learned judge sus- 


tains by references tO des isions ot this ( ‘ourt 


Upon the undisputed fact of the plantift’s own 


. } ] , 
case if WAS clear that he could nor recover. 


There was nothing for the jury. Every tact 
and every just inference otf tact were necessarily 
admitted bi thee erourT, and eat direction Ol the COUTT 
was upon the law as arising trom the array of tacts 


eonceded. Whether the medicinal preparation 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER THRRM, ses. 


No. 149. 


JAMES B. DINGLEY AND FULLER DINGLEY,COPARTNERS 
UNDER THE FIRM NAME OF DINGLEY BROTHERS, 
PLAINTIFFS IN ERROR 


17] & e 


WESLEY M. OLER AND WILLIAM H. OLER, COPARTNERS 
UNDER THE FIRM NAME OF W.M. OLER & COMPANY, 


No. 150. 


WESLEY M. OLER AND WILLIAM HI. OLER, COPARTNERS 
UNDER THE FIRM NAME OF W. M. OLER & COMPANY, 
PLAINTIFFS IN ERROR 

7 & 

JAMES B. DINGLEY AND FULLER DINGLEY, COPARTNERS 

UNDER THE FIRM NAME OF DINGLEY BROTHERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MAINI 


FILED OCTOBER 258, 1582. 


SUPREME COURT OF THE UNITED STATES. 


| OCTOBER TER™, 1885. 


No. 149. 


| JAMES B. DINGLEY AND FULLER DINGLEY,COPARTNERS 
: UNDER THE FIRM NAME OF DINGLEY BROTHERS 
PLAINTIFFS IN ERROR 


vs. 


WESLEY M. OLER AND WILLIAM H. OLER. COPARTNERS 
UNDER THE FIRM NAME OF W.M. OLER & COMPANY 


No. 150. 


WESLEY M. OLER AND WILLIAM H. OLER, COPARTNERS 
} UNDER THE FIRM NAME OF W. M. OLER & COMPANY 
PLAINTIFFS IN; ERROR, 


JAMES B. DINGLEY AND FULLER DINGLEY, COPARTNERS 
UNDER THE FIRM NAME OF DINGLEY BROTHERS 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE MAINE 


DISTRICT OF 


INDEX, 


— SS 


JAMES B. DINGLEY ET AL. VS. WESLEY M. OLER ET AL, l 


l UNITED STATES OF AMERICA. as: 


The President of the Unit d States to the honorable the judges of 
the cireuit court of the United States for the district of Maine. 
Cireeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
between James B. Dingly & Fuller Dingly, both of Gardiner, in the’ 
district of Maine, plaintiffs, & Weslev M. Oler & William H. Oler, 
both of Baltimore, Marvland, & copartners under the firm name of 
W. M. Oler & Co.. a manifest error hath happened, to the great dam- 
gre of the said James i. Dingly NV lull I Dingly, is by their Conll- 
plaint appears : 

We, being willing that error, if any hath been, should be duly 
corrected, ana full and speedy Justice done LO the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that vou have the same at W ishington On) the fourth Monday of 
October next, in the said Supreme Court to be then and there held, 
that the record and proceedings aforesaid being inspected, the said 
Ssuprem (Court may caus lurther to by done thie rein to correct that 
error, What of mght and according to the laws and customs of the 
United States should to be don 

Witness thie Honorabl Morrison R. W ait Chir { Justice of the 
said Supreme Court, the twenty-tifth dav of September, in the year 
ot our Lord 


one thousand « hundred and eightv-two. 


("\, . 


iSeal of the ¢ 
; 


A. H. DAVIS, 


('/, rf ot thi, f  reu ; j Mn TTnade dl Slates. District of Maine ' 


Allowed Ly - . 
HORACE GRAY, 


Associ fy Ai if ' ‘ ' ‘ sf ( nurt [ nited Slates 
yA }}, i Writ of hri ror, 


And now here the judges of the circuit court of the United States 
in and for said district make return of this writ by annexing hereto 
and sending herewith, under the seal of the said circuit court, a true 
and attested COpyV Ol Lhe re rd and Process in the suit within 
mentioned, and of all pProceeaihips ihereim. 

In testimonv whereof, I, A. H. Davis, clerk of said cireuit court, 


have hereunto set mv hand and attixed the seal of said court, this 
— dav of October, in the year of our Lord one thousand eight hun- 
dred and elghtv-two 
Bele if the ¢ . 4% ‘i 
A. H. DAVIS, Clerk. 
| Endorse d | Dingle et al., pit tl- in error, v. Oler et al.. de t 't- in 


cTror. Writ ot error. 


1—149 


2 JAMES B. DINGLEY ET AL. VS. WESLEY M. OLER ET AL. 


> Phi United States of America to Wesley MM. Oler NV William 
H. Oler, both of Baltimore, Maryland, copartners under 
the firm name of W. M. Oler & Co., Greeting: 

You ire hye Pew elted nd admonish 7 Lo be and appear “at a Su- 
reme Court of the United States to be holden at Washington on 
the fourth Monday of October next, pursuant to a writ of error filed 
in the elerk otlice of the cireuit court of the United States for the 
district of Maine, wherein James B. Dingly & Fuller Dingly, both 
of Gardiner, Maine, copartners under the firm name of Dingly 


Brothers. are plaintiffs in error, and vou are defendants in error, to 
show cause. if any there be. why the judgment rendered against the 
said plaitifl error as in the said writ of error mentioned should 
not be corrected, and why speedy justice should not be done to the 
parties in t ch 


- a“ 
ww 
7 
—T 
— 


Gray, Justice of the Supreme Court 
of the Unite d states, this twe hit =1xth day ol Septem b f in the year 
of our Lord one thousand eight hundred and eight-two. 
HORACE GRAY, 
Associate Justice. 
| District or MAINE, 
SEPTEMBER 26TH, A. D. 1SS2. 
We hereby acknowledge & due sufficient and legal service of the 
| | f the writ of error 


\\ > ie ()] Lbied We Knowledeve service oO 
’ ’ » 5 . , } * : ‘ ; 
loresald bY a Copy Lhereor being this day lodged for the defendants 


error in the clerk’s office, where the same remains 
W. M. OLER & CO., 
By Wo RF. LUNT, Their Atty. 


f Fndorsed Dinely ef a/.. pl’ ttf in error. v. Oler e¢ al.. def’t- In 
' i 


The President of the United States to the honorable the judge of 
Mm’ CirculL ourt of thr lL nited States for the district ot Maine, 


Because in the record and proceedings, as also in the rendition of 


} } } } ; . ° } 
thie wdgmMent of a prea which IS Ink Ulve said circuit court, betore 

] ? " to ae | Yon 3 : ] ; ' ' 
OU, DeCLweell James 1} Dingeley iLlidi ulles Dingleyv, both of (riil- 


diner, in said district of Maine, copartners under the firm name of 
Dingley Brothers, and citizens of the State of Maine. plaintiffs, and 
W esl \ M. Oler and William HH. Oler, both of Baltimore, in the dis- 
trict of Marvland, copartners under the firm name of W. M. Oler& 
CITIZCHS Of thie stil of Marvland, at fendants. tt manifest 

thy Lhaapoyn ned, to thr rreat damage of the sald Wesley Ml. 
Oler and William H. Oler, copartners under the firm name of W. 
NI. Oler & Co... as by) then complaint appears : 


vm Te "a , 2 ; P 1 . a 

Wi beg willing that error, 1f any hath Deen, should De duly 

} ’ J 7 7 ‘ ’ ; . : " } e . ' 

eorrected, anna TMI ana speedv Tustice aone to the parties aforesaid 


in this behalf, do command you, if judgment be therein given, that 
} } } ‘ ] Ses . | 
then under your seal, GIsStiInetly and Openly, you send the recora 


} 77 ' 
and proceedings aforesaid, with all things concerning the same, to 


ee 


MAL LLL A OR 


LL AC A LIAS CE 


JAMES 


B. DINGLEY E’ 


r Al. V8. 


WESLEY M. 


OLER ET AL. » 


the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the fourth Monday of 
October next, In the said Supreme Court to be then and there held, 


that the r’ cord ana pro ne d 


r? pcre 
| 


vforesaid bern 


¢ inspected, the said 


Supre nie (Court may Cius¢ furthe r to bye done tha rein to correct that 


error, What of right and according 


to the laws 


United States should be don 


W itness thi Hlonorable 


sarc Supre le Court. the LW 


' 


iSeal of the Cireuit Court. Ma 
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; 


) j . ; 
f lé ri Ol ait 


Allowed by _ 
HORACE GRAY, 


' - F 7 
lesociatle af Sis 


t) Ret 
And bie 

mn and for said district make 

and 

true ana attested COP of thie 


sending 


mentioned and of all proceedit 
In testimony whereof, I, A 

have here Unto set my hal d 

day of October, in the year of 


hundred faba bernity LWo 
Sen] r Tipe ( | rit « te ‘I 


[Endorsed :] Oler et al 


i 
erro} Writ of error. 


copartners 
the State of Maine. (;reeti! 


You ure it reby cite (| and ate 
l nite i el i. tf by 


ol (detolber 


prem (‘ourt of the 
the fourth Monday 
filed in the clerk s.othee of 
the district ot Maine, whet 
hoth 
firm name of W. M. Oier « 


rit fifth lay or Se 


f revi f ‘ourt f 


ww here the judges « 


herewith. undet 


unde rthe tirmt 


i ' 


A. 


if thi, l nited Slates. 


‘ y's if 


if the clreuit court 
return of this writ 
the seal of the 


7 
record ana process 


our Lord 
A 
crrol 1) 


: ; : 
i ij fey Te 


holds 


CX pursuant 


rive retuit court oj | 


spyerl \’ 
' sf ‘ > 


| . 
, ; ; t 7 > 


thie district ot Maine. 


and customs of the 


Morrison R. Waite, Chief Justice of the 


ptember, in the year 


’ ° ; ; ’ 
of our Lord one thousand eight hundred and eighty-two. 


,. DAVIS. 
District of Maine. 


’ ’ ° | 
( ourt Unit a Stat Z. 


of the United States 
by annexing hereto 
said circuit court, a 
in the suit within 
elreult 


sala court, 


al of said court, this 


thousand eight 


cytie 


Ht. DAVIS, Clerk. 


et al., def't- In 


Dingley and 


eitizens of 


P ae | . 
bre ners, 


bid appear at A Su- 
rr ul Washing 
writ of error, 
he United States for 


reel) Gon) 


+e 
4) at 


\\ ‘ al V \I. f ler and William I] (ler. 


eitizens of the 


f Baltimore, in the district of Maryland, copartners under the 


State of Maryland, 


are plamnt fis In error, and you are a fendants in error, to show 
cause. if an thy re he. wit Lic | hdmi nt re rele readi avalnst the said 


cTrror, as 


plamtifl in 
not be corrected, and why spe 
partie s in that behalf 

Witness 


C‘ourt of the 


the blonorabl 


i rite jd slates, 


sibla writ of error 


" i 
iV IISLICe should 


race Gravy. Justi 


this twenty-sixth d 


should 
to the 


mentions 4 
} 
no. ve done 


ce oft thre 


—— ; 
; + - 
i>, ‘/i 
. 
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the year of our Lord one thousand eight-hundred and eighty-two. 
HORACE GRAY, 


As fie ote Justies Supre fiif (out l nited Slates. 


j 


S Oct. 17, 1SS2. 
ation on the defendants in 
ey, copartners the firm name 
(>| Ding l \ Broth iS, If it It 1y\ acknowl deed the Same as if made 
by an officer under oath, and service of the writ of error by a COPY 
duly deposited in the elerk’s office in the circuit court. 
BAKER & BAKER, 
The iy Attorne Us. 


| Endorsed Oler etals., pl ttl in error, v. Dingley et als., def’t- in 


\t a term of the cireuit court of the lL nited States for the first 


eireult. Ly (FUT) ana hy | lL at Portland. within ane for thre district of 
day of April, in the year of 


Maine. on Monday. the twenty-fourth 
: . ; 
Coil AITCL OFFIC LITOUSaAiltt ¢ Piit if iif ct aiiit Citi . {}. it’ il ” 
ur Lord one thousand ht hundred and elghty-two, the twenty 
' ’ , - ,} ’ 
third dav of said April falling on Sundavy. 


before the Honorable Jolin Lowell, cireuit judge. 


James B. Dincuey ef a/.. of Gardiner. in the county of Ken- 
. ad } . j 
nd stvle of Dingle 


~— 
- 
— 
a 
= 
— 
— 
— 
~ 
—- 


Westey M. Over et a/..of Baltimore. in the State of Marvy- | 
land. copartners under the name and stvle of W. M. Oler | 
: , | 


In i} plea -) ant CiLst for that iil Sid (iardiner, on or about the 
day of September, 1S79, mm consideration that the plaintitfs then 

rnd there promised LO furnish, in Piedhade | accustomed, on board 
such vessels as should be provided to receive the same by said de- 
fendan =. So) Triad) \ cargoes and so much le is said de fendants should 
require during the vear 1S79, said ice to be heavy ana iL rfectly square, 


ndants ovster trade in said 


' 
’ ’ j } ’ } : e 
+ : , : * : 
alton. Phe defendants then and there promised the plaintiffs, 
, | 
} 


In exchange theretor, to deliver to them, trom the def haunts ce 


ouses, 1} manner, the same quantity and quality of ice in the 
Von) ISSO) 
} 7 } . ’ ‘ “ ° . 
\nd the plaintiffs further aver that, in pursuance of their agree- 
ment aforesaid and under the terms thereof, thev did furnish and 
: } ’ | j | " . ai . 
qerver PSIG cerenadants, 1) manne agreed, during thi Veal 
LO IS,9%. seven cargoes of ice, amounting In the avoregate to 
" ' y , . " . . LA ry, - . ’ 
ite ate Wo Indred forty-five fog (3,240775%5 ) LOLS, 
- al — ! Dial i } : i } 
L)i ‘ ‘ tcl eae i ' Live Lie \ ive (One aie performed 


: : 
all things required of them by their said agreements, 


Tt TTL NNN EERE Cte mp 


JAMES B. DINGLEY ET AL. VS. WESLEY M. OLER ET AL. ~ 


Whereupon the defendants became liable to return and deliver in 
like manner to said plaintiffs the Silinie quantity, to wit, three thou- 
sand two hundred and forty-five 4) tons of ice, of the same quality, 
from said 7 fendants’ ee hous 5, J) the year LSS. 

Yet, though thre relo prope rly and often requested, and though the 
plaintiffs have been ready eens have otlered Lo lo all things required 
of them to do by the agreement, the defendants have refused hith- 
erto, or at any time during the vear 1SS0, to furnish or to deliver to 
the plaintiffs said quantity or any quantity of ice under their said 
agreement and promise. 

Thereby, and by reason of the defendants’ refusal to perform their 
said agreement, the plaintiffs have lost their said ice, and been put 
Lo greal trouble and eXpehse if the effort to procure oth r ice to take 
the place of that which the defendants thus refuse to furnish. All 
of which is to the dam ive of the said plaintiffs, us they Say, the sum 
of thirty thousand dollars. 

The writ is dated July 21, A. D. 1880. 

This action was brought for and entered in the superior court 
begun and holden at Augusta, within and for the county of Keune- 
bec, in the State of Maine, on the first Tuesday of Septem be r, anno 
Domini ISSO, when and where the defendants appeared by their at- 
torhneys and fils 7 pleadings ; thie rice the action was continued in said 
superior court until the December term thereof, anno Domini 1880, 
when the defendants file a petition, representing that James B. Ding- 
ley and Fuller Dingley, the plaintiffs in said action, are citizens of 
the State of Maine, and that the cle fendants in sald action ure cit- 
izens of the State of Marvland; that the amount in dispute, exclusive 
of costs in said action, exceeds the sum or value of five hundred dol- 

lors: also, that thie po titione rs have filed iti affidavit, “aus Fre- 

1] (pure d by thre at vised Statutes of the United States, section Ooh, 

stating that they have reason to believe, and do believe, that 

from local prejudice or local influence they will hot be able 

to obtain justice in said State court, and praying that said caus 

mav be removed for trial to the cireuit court of the United States 

within and for the district of Maine, next to be holden at Portland, 
in said district, on the twenty-third day of April, A. D. 1851. 

And thereupon, at said December term of said superior court, thi 


bond insuch ease madeand pray ied having heen fil dandapproved 


by the presiding judge, the praver of said petition was granted, and 

lt was ordered that said action be transferred to the cireuit court 
of the United States for the district of Maine, as prayed for in said 
etition. 3 

And at said April term of this court said cause was entered by 
the defendants and COP Ss Ol thie (‘iis filed thie Peiti Of§} the rirst day 
of its session, according to the provisions of the statute of the United 
States in such Cis mad and 

Said action was continued to this term. 

And now the said defendants come and detend, when, &ec.. where. 
&e. and for plea sav, that they never promised the plaintif— in man- 
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ner and form as they have in their writ declared against them, and 


Ol this Lies peut themselves Upon the country. 


By J. W. SPAULDING anp 
W. F. LUNT, 
Their Attorneys 


By BAKER & STILPHIN. 


Where LLpoon said cause was by the court— lox, J.—committed to 
a jury duly empannelled and sworn; but before a full hearing 
thereon said cause is withdrawn from the jury, and the parties file 


|) Stipulation 


Circuit Court of the United States, District of Maine. September 


i.. A. D. 188). 
JAMES } DINGLI y of al. v. Wes! Ey M. (OLER ef al. 


ln the above-entitled cause it is hereby stipulated that a trial by 
yur shall be waived, and that said cause shall be submitted to the 
court for its decision, each party reserving the right to exceptions 
and toa writ of error 
BAKER & STILPHIN, 
Attorneys for Plaintiffs, 
J. W. SPAULDING anpb 
WwW. F. LUNT, 
Attorneys for Defendants 
And now, in accordance with said stipulation waiving a trial by 


jury, said cause came on to be heard by the court—Lowell and Fox, 
J. J.—and there was then and there introduced and heard t | 


rye . 
fi sti Pee tascits, 


ee we ae Ff 

James Bb. Dingriey. called by thr plaintiffs, being sworn, testifies 
HS TOLLOWS: 
MIvo name 


member of 1 


s James 3 Dingle y * reside ut Crarding Fo Maine , alrnh a 


e firm of Dinelev & Son. which Is composed of mvself 


i 
= ' : 2 
| brother. Fuller 


cit) 
In IS7% we had 6,000 tons of ice to dispose of : we pur hased it 


' " 
fora party who had become insolvent, and who did not take it: 


. ’ ] ] , | - . 4 . ’ - a 
wrote defendants in relation to it Aug. lo, 1S 79%. 


Letter—Dingley to Oler—Produced and ldentitied. marked A. 


GARDINER, <lug. lo, 187%). 
Messrs. Wesley M. Oler & Co., Baltimore. 


Deak Strs: Through the knavery and unmeasured villainy 
of the Barkers, we find ourselves saddled with six thousand 

Ls tons of ice, in this wise: Last winter, under their fair prom- 
ises, We were Induced to purchase of Mr. Berry satd quantity 

of ice, advancing on the same $2,000. We suppose this purchase 
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would have been tendered you but for the fact of its having been 
put afoot before it was determined that you would harvest any for 
sure on the Kennebec, and, in fact, later we came near offering you 
a trade for six thousand tons additional for them, but now here we 
are with this upon our hands, and probably no sale for it this sea- 
son; and by the terms of the contract with Mr. Berry the ice is for- 
feited to him upon the closing of the river if not shipped. 

Now, it occurred to us that we might make some exchange with 
you In some manner that might save us, or partially so, and not 
reatly to your disadvantage. 

We have been waiting to see what turn matters took in Washing- 
ton, but have now concluded to abandon the idea of placing any of 
it there this season. Do you not think you might relieve us in some 
way W ithout damage lo your own Interest ¢ 

‘Truly yours, DINGLEY BROS. 


‘7 
_ 


Letter—Olin to Dingley—Produced and Identified, marked B. 
BALTIMORE, Mp., 1th August, 1879. 
Messrs. Dingley Bros., Gardiner, Me. 


(GENTLEMEN: Yours of the 15th duly received and contents noted. 
We feel sorry that you should be placed in your present position in 
regard to the 6,000 tons of ice, and, were it in our power, would be 
glad of the opportunity to do you the favor of relieving you of it. 
It was our intention, when we commenced to ship ice from the Ken- 

nebee this season, to ship only about 2.000 tons, but through 
4 a misunderstanding with our commission man we have been 

crammed with vessels and obliged to ship more than L OOO tons, 
thus giving us more than we wanted—having still a great deal of 
Susquehanna ice on hand \fter the two vessels are loaded which 
Marson has thie re how We sti Tie lose our houses for the SCuSOl, and 
in) fact offer 7 those LWO Vesst | Oi party last Wer k who Wiis in the 
market. 

loping you may succeed 

Yours truly, a 


—y 


— 


Isposing of your ice, we are, 


Letter—Dingley lo |, r — ro luced and Lehi ntified, marked C. 
(FARDINER, Aug. 27, 1879. 
Messrs. Wesley M. Oler & Co., Baltimore 
- 


Dear Strs: Yours of the 19th was duly received. We were earn- 
estly hoping that vou might be wanting to ship more ice from the 
Kennebec. We were thinking that you usually shipped a few thon- 
sand tons late for oysters, &c., and were thinking you might make 
an exchange with us In some wa’ In that case, of course, we could 
not expect you to buy at any reasonable rate, if it all, but thought 
perhaps you might ship from ours at Berry's, and let ann (?) some 
in your buildings, and will ask you to do something of this kind if 
you make further shipments 

Don’t you think one of you will be down soon? We are under 
the impression that Mr. M——— has loaded very cheaply this sea- 
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son; and the place is improving In appearance, and within three 
years you will be proud of it we are sure. 


Mr. Berry has just returned from Washington; could do nothing 
} 


with the Barkers. who owe him S600 to SSOO. and we notice the bus- 
ness now goes into the old lady Barker’s hands. The boys, we 


ls SUppose, have run it larasthey can without paying some thing, 

| of course they do not intend doing that any way. We 

to see Who ste bs forward Lo winter them through the SCHSOT, 
suit V are sur to be preh ll pn Ps Of} somebody, 

We judge, from the promptness with which you are taking In 

your paper, that prosperity still abides with —, and that Is a source 


’ 
: ° ; ‘ = 
tT picasttre to us abl ali times, 


lloping to see you this way ere long, we remain, 
fruly yours, DINGLEY BROS. 
tter—Oler to Dungley—Produced and Identified, marked D. 
Al rIMORE, MI b.. od Sept, IS7f. 
Messrs. Dingleyv Bros., Gardiner, Me 
Dear Strs: We herewith enelose vou our check for S793. in 
| cer your statement: this close ~ Up) thre old raittier. 
lL to mW Lt us anv account you may have agaist 


hon wae relia ise furnished Mars mi to Ist Sept , and furnish It 1 


Lhe Tuture every quarter, as We wish to ke pup straight. 
\1 presecht Writihg We do not « XM bg Se ship amv more Lee, but if 
should need one more cargo this fall we will bear vou im mind. 
Weather here continues warm and business heavy. We think, 


irom thie bose lit outlook, tliat Wi Cili retire the nores hie ld by Vou 
A be t | CV PEt’ ane We TPELN here Pie ntion thst bie ver, Sine this has 
been a business of any size, have we had less paper out and a better 
Praspect Ol vetting aionge w thout pruttitige Out Lh in the future 
With all regards to all, we are 


Yours truly, W. M. OLER & CO. 


t 


Lt)  S.—The writer and W. Geo., all things favorable, will 
i‘ Vaotl 1} Nbsvtry about { deel LOth 


Letter—Dingley to Oler—Produced and Identified, marked D 1, 


GARDINER, April 3, 157%. 


Drak Str: Your postal is received and we are glad to know you 


| 7 
We note what vou say about the prospect of taking some of our 
Ee ie et as aa 1 | 1, ] 
ice, and ean only sav that we earnestly hope that vou will be able 
to take a portion, 1f no more of if (OT course we expect vou to make 


, } } — . ' . 
such terms and arrangements as will not result to vour disadvan- 


tage. We understand that Berry is now shipping ice for Haynes & 
De Witt, and we rather think to vour city; we do not know at what 
avure, bunt SUP pose it to Ly us tL cli cL}). (‘ant vou dispose of ours 
to Messrs. Cockran? It is understoad that he must buy some. We 
shall ly vlad lo Ser thre boys whi li they Come, are vou hot also 


si ee eee ee 
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coming? Hoping to hear something favorable regarding our ice, 
with you, we remain, 


Truly yours, DINGLEY BROS. 


Letter—Oler to Dingley—Produced and Identified, marked E. 


BALTIMORE, Mp., 6th Sept., 1879. 
Messrs. Dingley Bros., Gardiner, Me. 


GFENTLEMEN: In answer to yours received this morning, I have 
“Cel Messrs C or kran WN Co., and they inform ie that they 
7 would need yet this season 5 or 6 thousand tons of ice and 
are ready to receive proposals. I pressed them for an offer, 
but they refused to make any, which was, however, natural, con- 
sidering our relative positions. If you would not think us too offi- 
clous, we would suggest that vou write them, naming the lowest 
possible figure vou would take It occurs to us you might be able 
to undersell your competitors, even should you make a loss by do- 
Ing so, as your position in regard to the ice would be sure to force 
you Into a larger loss in the end. 

We have decid d to sh »» OHe Tore CAUPLO and have ordered i VCs- 
sel for that purpose It would, of course, be more convenient for us 
to ship this cargo irom Our OWT house Os but. rehiie rab ring past favors, 
we feel inclined to assist you in vour present difficulty, and will load 
this cargo from your house should our terms be agreeable to you. 
We, of course, do not entertain the idea of buying, having a super- 
abundance Ol) hana, byt will take this Carpe and return same to 
vou next year from our houses 

We wish heavy and perfectly square ice, as this is the only kind 
we can use, for we want it for our oyster trade which demands this 
kind. If this is satisfactory, you may show this letter to Marson as 
an order from us 


Yours truly, W. M. OLER & CO. 
la Lter— Dingl y to Ole) Produce d and Lele ntified, marked I. 


GARDINER, Sept. 9, 1579. 
Messrs. W. M. Oler & Co.. Baltimore. 


ly AR SIRS: Yours OO] Oth 1s received, and we are Very vlad of 
the opportunity of starting a little of our ice, and you shall 
LS have the best ther is, and we think you will not reyvret your 
{ flort tO accomiuroadacte Us 
From what vou write, we think vou have in mind to load the ice 
yourselves. Our contract with Mr. B. is for him to pack on board 
suitably dunnaged, &ec.; to this we do not suppose you will object 
fo this. as it saves vou so much funds until another season; and this 
we are willing to do, and more if ice should be worth more than 75 
cents per ton another season. We shall give you some advantages 
Onl what You nay have of ours in VOur buildings. and can most 
likely furnish vou with some room in the old buildings (Barker’s) 
if you should need it. This would protect you from loss in that 
direction in Case ot a rood winter, and, in tact, we do not propose 


2—140 
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for vou to become losers on account of extending us this accommo- 
dation 

Mr. Marson will. we suppose, oversee the loading himself, and ob- 
fully up to the standard; but you will find Mr. 


jee anvthing nowt I i 
> j 
Bel Hirst Class. 
' } be . ' . ' 
We thank vou for vour attention to our interest with Messrs. 


and for estion In that line, and wish you 
further, indicating some figure at which you think 


i 
jw 


We were thinking like this: that vou might sell 1t as your ovn 
o them and allow us to sh }y IL LO them, and thought pr rhaps you 
might get an indication from them what they could do, or what 
they would pay. We have in mind 60 f. 0. b., but think perhaps it 


might be be sf to let a portion of it go even less rather than not sell 
We think, upon the whole, we will not make any specific price until 
We hear from vou again, but write them, telling what we have POL, 
&e.. and will sul it to vou what vou think it is best to ask. ‘This. 
we are aware, Is Ltt tliar. but the position 1s not less so, the 
biect being not t ) wmuch ean be made, but how little we 
can lose Let us | vour views frankly, and much oblige, 


Truly. vours, DINGLEY BROS. 
lL. Letter—Oler to Dingl \ -Produced and gr ntified, marked (x, 
BALTIMORE, Mp., 15th Sept., 1579 
Messrs. Dinglev Bros., Gardiner, Me 


DeAR Sirs: Yours of 9th duly received We find that there is 
rong to Ly CVUTte a demal if Ie isterh 1c this fall. and we shall be 
obliged to use more than we caleulated on. We have ordered Messrs 


> ees , ee } oer 1 ' 
Kilham. Loud & Co. to send one vessel to yeu) place every week un- 
ioe : i * ] . 
lil further orders 

, ; . a a8. ] ' 
We note your remarks in regard to this exchange, and assure you 


| } | ] 1] - ] 

that we felt satisfied that it would all come out right In the end. 
‘ ? ,} : , . q 

\\ { te Youll (it) | | | j \ { Corry rors at ate the position Oy] : ochran WV ( cE >. 


LOWAarasS OUTS Aw “ Lice Ss no love lost bye Lween the two concerns, 
our last. because we felt sure that 


and have not seen them = sin \ 

should il Ch have cil idea that they were benetiting us they would 
rathe prety somebody else Phere than to purchase your ice This was 
rost d vou to write them. We think their 


? 


hn, from some remarks they let fall when tl 


‘> 


We have written Mr. Marson, and given him necessary instruc- 

loading. The arrangement is per- 
| is connection, we would remark, that 
if you have an idea of renting the old Barker place, we would like 
you to await the coming of the writer before closing with anyone. 


, } 
Yours truly 4 


ley—Produced and Identified. marked H 


BALTIMORE, Mp., 24th Sept., 1879. 
ros., Gardiner, Me 


22d, enclosing check for $500, duly re- 


JAMES B. DINGLEY ET AL. VS..WESLEY M. OLER ET AL. 1] 


ceived. We took up the note due to day, and herewith en- 
20 close you renewal. We appreciate your kindness, and think 

we can meet the balance as they mature. We will continue 
to order one vessel per week from your place for the present. 

Yours truly, W. M. OLER & CO. 


Letter—Oler to Dingley—Produced and Identified, marked I. 


BALTIMORE, Mp., 17th Sept., 1879. 
Messrs. Dingley Bros., Gardiner, Me. 

GENTLEMEN: In consequence of some heavy payments we are now 
liquidating at our bank, we fine ourselves obliged to ask you to ex- 
tend the payment due to-day, and Wwe Thay probably ask the Sumne 
favor for.the one due the 24th. ‘Those due in October we expect to 
retire. 

Relying on your granting our request, we have this day made 
dratt on you for SOOO at 60 davs. and have used the proceeds to take 
up note dur to-day. We are getting anxious about ice, and hope 
\ Ou will oh that it is shipp is SOOT] Us the Voss Is arive. 

Since writing you Cockran came into our office and spoke of your 
ice. and whilst he did not make a direct offer, he intimated as much 


} 


that 1} Vou would accep i() Cents the V would LaKe 7 0) TONS, and 


probably more. We endeavored to get an otter from him at 50 cents. 
. ‘ ._ - ; . — 
but he said he thought he could buy ice outside of the river at ou 


cents, thus saving the 10 cents Kennebee Lowa’ We then asked 
him if he would make a direct offer of 40 cents. He declined doing 
so, as his partner was absent from city, but thought thev would do 


s() w ii 1] hie returned. 


Yours truly, W. M. OLER & CO. 


21 Postal Card—Dingley to Oler—Produced and Identified, 


Ked |] 
(FARDINER, Nept. 17. 1879. 
i 

Dear Srrs: Yours vf 13th is in hand, and we are very glad that 
vou are able to ship more ice. and hope if may turn out to be econ- 
siderable. We suppose you w tind it. like vour own, of verv fine 
’ | j | ; ‘ . is " ! *.. . y 
quality We now understand about vourselves and Messrs. C. & 
(o. and it’s all right. We have written them, trying at 60 cents. 

Wie Lr told Ses have T hat 


DINGLEY BROS. 
L_etter—Oler to Dingl Produced and Identified, marked J. 
BALTIMORE, Mp. 20th Sept., 1879. 

\essrs. Dingley Bros., Gaardiner, Me 


Dear Strs: Your two P. C’s of 17th and 19th received. We 
have been In something of a stew over our ve ssel as we are now 


running short of Eastern 1c Marson reports the vessel as having 
arrived on the 12th, and shi snot loaded until the 18th He 

ives no explanation of this, but tells us there are other vessels to 
load Berrv’s shortly and is afraid ours may be delayed. In that 


, ° . : : 
os: i ' . . 7. = ' . 7 
aviee i be | bived : teres ri¢ Thi AT Oul prreaee 
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We note vour offer to Messrs. Cockran & Co., and hope you may 
Secure the order, but fear paruies outside of the Kennebee may get 
the advantage In having no towage to pay. 

We appreciate your remarks 11) regard to the old place, and when 
our W. M. Oler arrives at Gardiner we may probably be able to make 
some arrangements In r oard to it. 

Yours truly, W. M. OLER & Co. 
2? Letter—Olerto Dingley—Produced and Identified, marked kK. 
BALTIMORE, Mp., Sth Oct., 187%. 
Messrs. Dingley Bros., Gardiner, M 

GENTLEMEN: In answer to your P.C. of 3d inst.—after our vessels 

d both same time) we saw Mr. Cockran 


‘i a 


had arrived (which they di 
and recy tiie Te (| him to Come OVer and trike ra look “ul the quality of 


th) ij him it Was Trot your place ae promised to come, 
and stated the same time that he was not so sure now that he 
would want an\ More 1C¢ this season ‘The te has Lurie d out splen- 
idly ve ¢ take no exc ption to either its quality or the stow- 
Ing OF It 


We have to-day paid another of vour notes, making two this 
and we see no reason why we should not meet the 
ley mature We now think we can see the end of these 
notes. and shall Ly iis much pleas i> you are when we are through 


ik “ary } ’ } '’ \| } i ‘ - ’ Bata. ' 1 sara ld | ’ 1} 
iit ,EELL I Mavs eh ‘ PLLC dal iil ' biil Liiti Wiil if ive POSLON 


\\ i i rid . 
for your place Wednesday evening if you have an opportunity, 
vou would confer a favor on the writer bv securing him two single 
staterooms on the Gardiner steamer tor that night 


Yours truly. W. M. OLER & Co. 
Telegram—Oler to Dingley—Produeced and Identified, marked L 
BALTIMORE, Mp.,. Oct. 9 
To Dingle, bros: 
See Berry and have our vessels loaded at onee. Letter 
W. H. OLER 
)*} etter—Olerto Dinglev—Produced and Identified. marked M 
BALTIMORE, Mob... 4é/ Novw.. 1S79. 


Messrs. Dingley Brothers, Gardiner 


. } . ; } a : » > , "Veen > 
(ss ENTLEMEN Eeneloss we hand you our check for @&.)01) 2.) lo] 
} ‘ : ; } 
morta bhaoue eeae lhiterest (illé Tt) ~ ctii\ \W chiat neo} rreot ia the 
] ] Lean | ] . 
Mich of it ly lpeer alu In Caardiner until we were mooult to araw our 


hie rt 


— 


check to pay } 
Hoping that vou have protected our note and that this will be 


phic 


Satisiactory, we are, 


Yours truly, W. M. OLER & CO. 


P. S.—Three schooners in together, and are rushed to death dis- 
charging them, with W. Geo. and W. HL. QO. out of town. 


I meee mm 
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Letter—-Oler to Dingley—Produced and Identified, marked N. 
BaLtTimMorEe, Mp., 19th Nov., 1879. 
Messrs. Dingley Bros., Gardiner, Me. 


(JENTLEMEN: Yours of ISthi. en losing notice of maturity of draft, 
to hand. Enclosed please find our check No. 1,619, for five hun- 
dred dollars, which you will please use in retiring the draft. We 
again made the mistake of SUP poslhp the praevia nit due here until 
the absence of a notice made us look to the origin of the obliga- 
tion, when we wired you Ks eli ( k by mall for dratt clue to-day. Please 
protect us.” 

We are extremely obliged for your kindness in looking after our 
interest in the law CUuse, and hope the decision ek be such aus Vou 

seem to anticipate. 
24 We to-day received Lb. of L.. from Marson for i “mall 
schooner of 1SO tons, which seems to have been ahead of the 
“ Bowers.” These two vessels we are sure will see us through the 
winter. 

We will write you shortly im reference to the Barker property. 

With regards to all, we are, 


Yours truly, W. M. OLER & CO. 


P S—We are all in excellent health, and have had an unprece- 
cle ntly long and he avy SCuSsOl) We ather now quite cold. 
Letter—Oler to Dingley —Produced and Identitied, marked O. 
BALTIMORE, Mp., 6th Dee. 1879 
Messrs. Dingley bros.. Gardin ce Ne. ‘ 


GENTLEMEN: Your several letters and P. C. to hand. as also the 
two drafts. We note the fact of VOUur set nding us our drafts several 
times before you had received this checks for them. and appreciate 


vour confidence. We are obliged for your suggestion and advice 
concerning the anvisabilitv of our building, and shall not go into 
it without mature consideration. As you suggest, we have over- 


hauled the account of Mr. Berry, and finding it O. Kk. have placed 
it to the credit of your account We have had un exceedingly dry 
fall, and there is scarcely a pond in the neighborhood of the city 
full. But it has been raining steadily all day to-day, much to the satis- 
faction of the farmers and local ice de alers. There ts as vet ho sign 
of ice here, aithough we are going ahead and putting everything in 
running order. With regards to all our friends, we are, 
‘Yours truly, W. M. OLER & CO. 


° — , , 
J pica 9 Mae ee ee ee 
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25) exhibit of Shipments ~Produced and Identified, marked P 


64 ”? lay Rp 
Ni morandulm ito Sil pred ce (ier on account Dingley Bros 
“7¢ 
ISG 
‘ . ‘ 1} + 
sept S Schooner Carri Lie il " ~ ftZ, * LOns. 
64 iy “a 


‘ ’ . ‘ 
1%) It bowers Os 
py «) on ; +. 
° | 
24 oe 
| <i 
(iard ol den i {.? 
' , 4 } ‘ y>.swi” sa 
j ‘ » ’ . " | , ’ « 
(It is admitted by defendants that © QIMNOUNI——d 240775 LOnSs— 
| : ; —_ ’ | 
im COrredct nad that u titi Ol ice on i} river throughout July 
Was &o) per Lol 


| had conversation with William Oler. in June or Julv at Gardiner 
Ile said: “ What about that 1ce we had of yours?” | said I was ex- 
| | | 


pecting parties we had sold it to would call for it anys dav ; expected 
< a } } .g ae y : ' 
t | would eall in Ma ler said he did not know about that 


delvermge tiie Ve to us, tukIng lt ata time w hen lee was worth ot} 
Contis pel bol. aaa Ge LIVering’ tt ’MmaCRK Wiell ti Wis Oo pel ton: near 
, , :, ; } 

not think that was right.* | said lf you refuse to deliver that ice 
. | ; ’ ¢ } ’ } | ’ = 

VOU Woiid Pubiiib tile pict Vf } i i alia i<f Is si nigh rhaoy li would 

. ’ ’ ® 1 * 

rug me Ud vou rettlsed to adellver ti (ler sald he Was not aware 


i of the ee | said hus father was fullv aware of it 


t 
; oe | : . | : 41 . 
when he was ther lle said he would not say anvthing furthe 

| ’ } ’ . 
Wntil fie Went tow ind then he would Communicate with us 
’ ’ } | , 

| received a letter atterwards trom the defendants 
. (») ; ' } } } } 4 *. 1 , 
“/t) Letter Olerto Dingle Produced and Identitied, marked R. 


BALTIMORE. Mp... 7th July. 1SS0. 


\ " ; 
4 | ‘ t : a a \\ | | j 
, 

Ceri ii} ‘ \Wit +7 4 prot \ La Pci t i<chil ‘ Phikve Seine Ls [ if 
| 7 oo *) ' ’ | ) ’ +] | ‘ | , ’ | ’ sort ‘yf? +} 
\ pier ; | ‘ ‘ } [ce pe PT ate i ' {Pil bic iit if Lil perye nrough , li Liae 
, ; : , > 
; : . " . - « :\ , ’ ’ " " “ ; 
sapne Thnab Vou protitse to stand DelLweell US alld GAlLY Loss \\ e quote 

i i 
; ‘ ‘) ‘ | } ; 
roo) VOLTS ©) Se plenn bel ’ is,! Ol) thy = aL Lai is LOLLOWS 
' } 1 
In tact, we do not propose .or vou tO becomne losers On account oO! 
i ‘ 
-— i > 
’ , : 
eXtTeCnGa ir is bis ACCOMMOCALIOT 
. , } 
{ Pry \\ | { ) ' ’ 7 ’ '} } } ye 4 nr | ‘r>LrTPPIEF AY nT » | ae \\ li 
iT Cac rees fat PETROL ire | Ytrtiil aiVitic’ PORT i* bitil Tilie 
t ; bes ’ | , 7 " te Pyrasvilt? ; ' lias ce 6h /% and ws a. . 
i 1 (Littl i Olt VOULP TIILCTILION OL SCLIITIY tile Ce, aiid Vas Very much 
| | 
" . , } , : : 
- | _ +> ie’ ] i | ‘ Tri I bail \f i had done —) 
\\ y ' : 1 4] ' + | } | ? | i" ? 
. \ lewened Ut) lis question Should fave arisen 
; . . | 4] ; . } 
‘ " 
r >have . 1} liv terms hitherto, but weteel 
’ ; | | ? } i ) } ? 
~ { j j i { i \ ("CTL Siti ‘ii Ol Tie ice 
. , 1 ’ « ; ‘ , ¢ ’ ? ’ } 7} ’ . ’ 
= i. % ii ) ' , ‘ ; ‘Phil 4 ld] thpron VOUT 
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by taking some) to expect us to gc1Vve you ice now worth $5.00 per 
ton when we have letters of yours offering the ice that we got at fifty 
cents per ton. We must, therefore, decline to ship the ice for you 
this SCUuSON, ana claim as our right to pay you for the ice, in cash, 
at the price you offered it to other parties here, or give you ice when 
the market reaches that point. Again expressing our sincere regret 
that any complications should arise between us, and assuring you of 
our Innocence In the matter, we are, 
Yours truly, W. M. OLER & CO. 
27 Letter—Dingley to Oler—Produced and Identified, marked 8. 
GARDINER, Ju/y 10, 1880. 
\essrs. W. \l. O ler ay cA. Baltimore. 

Dean Sirs: Yours of 7th is in hand, and we must Suy the con- 
clusion you have come to greatly astonishes us, 

Our sole object In making this exchange, no one knows better 
than yourselves, was to tide us over tosuch a time during this season 
as the ice could be marketed at some reasonabl figure, and in con- 
tirmation of this we refer you to your own proposition, made under 
date of Septem ber Gth, viz: 

“Tt would, of course, be more convenient for us to ship this cargo 
from our own houses; but remem ring past favors, we feel ine lined 
to assist you in your present difficulty,and will load this cargo from 
your house, should our terms by “ugores able to you. 

“We, of course, do not entertain the idea of buving, having a Ssu- 
perabundance on hand, but will take this cargo and return same to 
you next vear from our houses.” 

Upon this We have acted, and , 1 the utmost good faith made sale 
of the ice; and now, after all of this. and having refused to buy it 
yourselves, for you to ask a postponement in the delive ry, seems Lo 
us hardly right. : 

Now, whatever the final settlement of this matter is to be, want 
you to fill our order; otherwise, we cannot tell what the result 
might be. 

It Is not in our minds to do oth rwise than right with any one, 
and certainly with yoursel vi s: and it Is our great desire hot to get 
complicated with the third party im that matter, and assure vou that 
your regrets cannot exceed ours that there should have arisen any 

difference of opinion CON erning this affair, and certain it is 
28 that neither of us can afford to do wrong by the other ‘in it; 

and hoping you will take a more favorable view upon further 
reflection, we remain, 

Truly yours, DINGLEY BROs. 

Letter—Oler to Dingley—Produced and Identified, marked T. 

BALTIMORE, Mp., 15th July, 1880. 
Messrs. Dingley Bros., Gardiner, M 

GENTLEMEN: Yours of 10th duly received, and in reply would 
state that our desire to do right Is quite as sincere and earnest as 
your ow n,and that we regret our Inability to see the matter referred 


ag as ey Po 


WESLEY M. OLER ET AL. 


state it. The ease, briefly stated, 
correspondence of lust vear will 

i the quantity of ice left on your 
ract with the Messrs. Barker, vou re- 


() hie Ip) you OUT. a1 


U promise (| 
us from the tranusae- 


our 


7. | 


som 


Wotll 
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Marson to get some good man in his place and come to Baltimore 
for a rest, and see something about the ice trade. We are just fin- 
ishing our new house on the Union dock. We feel as though we 
had something to be proud of. It will hold 3,000 tons, and we are 
how ready for the ice In our stock. As we cannot expect to sel] it 
at once we must store some of it, so they can ship it at once. The 
rough ice we could deliver at once if it was here. The ice that has 
been cut in the last few weeks must be poor and the most of it shipped 
at once, as IT learn it is in temporary houses. Mr. Marson thinks he 
at has three nice houses at C. G., and I think he has, and I know he 
has good ice in them. We think we may have them to spare, but 
dare not risk selling until September, when we can tell better. It 
takes a large lot to put us through the vear. I hope your business 
is good ana that you nia have il prosperous vear. W. (;. was out 
vesterday. | expect the ice will be out of the river before you get 
this letter. The New York dealers are making high figures, up to 
One dotlar 
Yours truly, W. H. OLER. 
Postal Card- —( i r to Dingle —Prod let 7 and Ld ntified, marked Z. 
JUNE 7, 1880. } 
GENTLEMEN: Your letter at hand. Glad to hear from you. We . 
have had all we could do since | saw vou. Building and regular t 
business has taken Up? in time fully Wes rmive Vou some notion 
about our opposition. They were out of ice from Monday to 
i 2 oI Saturday. I think our trade is fully up to last vear, for May, 
and far ahead up to that time | agree with you about sup- 
ply. If we have a hot summer the stock of ice will be entirely con- 
sumed. I think, fromthe wav our houses are turning out, we shall 
have about 5,000 tons to spare, but will be sure we are right before 
| we move inthe matters. W. G. left here this minute with the little 
children; he is in good spirits,and we hope for the best. Our ice 1s 
prime —by far the best that comes toour market; the best of it 1s, weare ; i 
. getting something for it. I think we made more clear money out e ‘ 
: of the two last vessels — we ever made out of so much ice Mr. i 
: Marson will not have much let up from this time out We have ; 
foul or live Vessels trike Ph. ckTded Phboore to core right along [ expect 
| \lr. Ml. will have to have the whart built by some others while he 1s 
shipping the ice. 
Yours truly, WM. H. OLER & CQ. 
I never made any other arrangement with defendants than that 
found in the correspondence, and we furnished the ice to defendants 
in accordance with the correspondence 
We owned the Barker ice houses In 1874. 
In the winter—Januaryv, 1S50—Oler, senior, was 1n our office. [ 
said to him: “ What conelusion have vou come to about taking any 
portion Of thre Barker building” Wi have a party In negotiation 
for their rental, and would like to ascertain what conclusion you 
come to . lle said he could not then decide, but would let us know 
yery soon, Lhe thought he would want a portion lo put our Ice —_ 
pan | af) 
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We have talked over the matter of the renting half the Barker 


place, and concluded that while we are not willing LO) risk S00 Ol) 


an uncertainty, at the same time we do not wish to stand In the way 
of vour securing another customer; but we think, In consideration 
of our position towards each other. that we should have some little 
prefer nee in the matter, and should suggest that you do not allow 
us to interfere with your negotiations with other parties, but, should 
you get a genuine offer for the place, that you give us the preference 
be hore closing. Should you nol ret an offer before the Ist of Jan- 
uary, ISSO, we will then be prepared to give vou a definite answer. 
Does this suggestion meet your views? 

We are all well, and with regards to your folks, we are, 


Yours truly, W. M. OLGER & CO. 
od Letter—Oler to Dinglev—Produced and Identified, marked W. 
BatTIMore,. Mp.. 26th Nov. 1879. 
\I essrs Dingle, bros... Gaardiner. \le. 


, 
(sENTLEMEN You |? ( to lane eontents ported 

" ' . 1 4} : . . . — ’ . . 
We are clad vou coincide with our views in regard to the Barke 


} ] } : - : : 
1) ind in that relation we have instructed Mr. Marson to make 
mnquiries from the different 1 sas to the price of lumber for 1ce- 
’ ‘ 4} ‘ " 1] 4 
Phcotise Purposes Atte roel lit ne merures We Will lity Case We have 
, Ry é, +] ; “pret P a +} 4 1) - 
() Collie AIsL) MARC Lie CuCl isto whether it Will prt US Dest 
LO DULG or to rent 
; " " 7 > = ie 
We have to-day drawn on iat sight for $500, to take up note 
) ’ ; : } ; ; . ; ° 
due to-dav. and enciose vou ° K LO meet thre drat We do this 
" ; y : | al : ? | } — 
because, beng the last of the month. we area littl tiwht, and this 
| } 7 ] ] } ' | ’ | , filiy ‘% +, ¥ } ’ 
Will Dring our eheckK here, so that we can ullilze our first of the 
} ,} ’ | ; ; 4h 
month Corections Wi nave } W closed OUT OUT Ly} is pavable ac- 
eount. except the So00 due vou Ist Decem be rr. ior which we will mail 
t 
’ } 4] ol : Peed P = 
Vou a CheckK ON thre gay the note natures, SO as not to bring the two 
' ° : ) | , | 
checks together We make th = special effort to meet these two notes 


because, when this is done, we have reduced our bills payable account 
from $30,000, January 1, 1S7S, to zero, January 1, 1SSO, and we hope 
never to @ 
eash basis We trust the accommodation we ask will not Inconven- 
lence you, and think vou have no reason to regret the kind favors 
you have shown LIS 10) thre bast 
With thanks ior past favors ‘i1) | hoping You may have occasion 
for thanks Ol this Thanksei\ ine Day, we are, , 
Yours truly, W. M. OLER & CO. 
wo Ice fell to $2.00 per ton befor the season of 1SS0 closed. 
Thev did not offer or tender any ice after July, 1880. We 
made no demand. 


rn ] o | . j : 2 | > 
Ive another note, bul to Work our business on a purery 


Foeiter DinGiey, called by the plaintiffs, being sworn, testified as 


ee . , 
OLLOWS: 


l am one of the plaintitts | was present at the conversation with 
ri brother ana Wim I] Ole hou the Barker ice-houses—a bout 


letting them a part of the ice-houses. My brother asked him what 
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O7 Letter—Oler to Dingley—Produced and Identified, marked 
H-2. 
BALTIMORE, Mp., 50th Sept., 1879. 
Messrs. Dingley Bros., Gardiner, Me. 

GENTLEMEN: Yours of 24th to hand. We heard from Marson 
the same mail, vlVIng substantially the same explanation as Vour- 
—¢ If regarding the 7 lay Oo] thar = ‘arrie Bell.” 

We note your remarks about your correspondence with Cockran 
iN (‘o., and now think that they will hot be able LO do better than 
fifty cents. We hoped our Ve Sse] would have been here before this, 
so that we could show them the quality ot your ice, lt would have 
happened especially well just now, as they have two cargoes in from 
Morse, and the ice is very badly struck indeed, and gives poor satis- 
paction. We are looking for our vessel every day. 

Yours truly, W. M. OLER & CO. 

And thereupon said cause wis further considered by the court, 
and the plaintiffs requested the court, upon the facts proved, to hold 
and decide as matter of law as said plaintiffs have in their excep- 
tions sect forth : which the court thi 1] and there i: fused Lo do. and 
thereupon held and decided as set forth in their said exceptions, 
which { xceptions the sald court then and there, Upon the prave r of 

said plaintiffs made 1p open court, allowed. 
Oe And the defendants also requested the court, upon the 

facts proved, to hold and decide as matter of law as said de- 
te ndants have in thie Ir CACE plionls =e] forth which the court then 
and there refused to do, and thereupon held and decided as set 
forth in their said exceptions ; which exceptions the said court then 
and there, upon the prayer of said defendants made in open court, 
allowed. 

And the said plaintiffs’ bill of exceptions, as well as the said de- 
t ndants’ bill of exceptions, each so allowed and signed by the pre- 
siding judge, are then ana thre re place dl ti file. 

And now, after due deliberation thereon, the court finds 

Oo that the said defendants did promise In manner and form 

iis the plaintiffs in thie ir writ and declaration have declared 

against them, and assess damages for the plaintiffs in the sum of 

seven thousand three hundred thirty-five dollars and thirty-five 
cents (87 .5359.55). 

Said cause is thence further continued to April term, A. D. 1882; 
all which being seen and understood, it 1s considered by the court 
here, to wit. Ol) the tw it Poe ond day of = pot rei by yf A. 1). eighteen 
hundred and ( lvhty-two, that the said plaintiffs recover of the said 

defendants the sum of seven, thousand three hundred thirty- 
10) five dollars and thirty -five cents (87.335.35). debt or damage, 

and their costs ol sult, taxed “ut one hundred thirty-seven 
dollars and fiftv-nine cents (S154 yf) 


Attest : A. H. DAVIS, Clerk. 


Recorded irom the original pad pe ‘i and minutes, 


By A. H. DAVIS, Clerk. 


—— 
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8 scary mens > oe , 
| (apy of Plaintitis Bill of Lrceptions. 
f ‘ o>» 


DD of M ‘Sie 
, . 
ln the Cireuit Court repel Perm, [SS] 
; 
imes DB. Dinaruey et al Wrestey M. OLER et al 
Now. after a full hearine of the evidence by the court. in accord 
ance With the tlorevgoihg stipulation and before iudaement, the coun- 
sel for the plarmtills re ted the court to hold as matter of law 
| bical Poni tha rf Ly i] CODSLFUCTION Of thi contract rade Ly tween) 
the plaimtiffs and defendant., as contained in the correspondence 
Mmtrodtceqd CVIGetl hie said detendants had hdl thie CXCIUSIVE 
right of ele mn When. in the season of ISSO, they would deliver to 
the plaintiffs the ice in payment of the ice borrowed In the season 
of i879; but that the plaintiffs had an equal right of clection when 
to demand t] ce anv time during the season. and that the defend 
te were legally bound to deliver it when so demanded, and that a 
! sal to do so would bi breach of the contract. for which 
1? n COU i} mediate i Coliitiis need LLich TWIT TILTaIIe, 
blicd | i] thas } irmKe.L \ abun oO; such ice at tha fline: of at nigana 
| relus it ow l | ty tire measure OF Gaagves, W thy lbhnterest nd 
| it thie’ clea ana efusal 1) | ISSO). Wiis i breach of thre COT) 
traect » | e and the measure of damages was five dollars a 
ton, the pu ereed uy is the price of ice In that month ~ 
Z Phiat the i i il measure of dat ves Was thr mniarket price of 1e 
i] tha | t thi id] ich of ar . ntra | to) lelive) thy itt 
: 
, | t the defendants | L not the rivlit bv their contract. to thie 
CLILiTe “CUSOtl il Wale | (ACTIV GCI thie me. and that tha THIEL IITs of 
dal ris Ss Ta tha marKetL \ | le’ oO] thas Lert miter ib thas SCuLSc) ot 
iSSO) | ' thie Vraitis it the time of retusa to deliver i 
) found, as matte fact t late in the season of IS7%, 
the bp tills. findine themselves in possession of a laree quantits 
} o j 
ot 1] sposed of and which threatened to be a total loss, pressed 
! (de Tena is 1d) Poth’ me ptaie (>! all (> i Both parties 
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decline to ship the ice for you this season, and claim as our right to 
pay vou for the ice in cash, at the price you offereed other parties 
here (that is, 50 cents),or give vou ice when the market reaches that 
point.” 
1 The plaintiffs, 10th July, 1880, wrote that they had a right 
to the ice, and had sold it in expectation of its delivery ; to 
which the defendants answered loth July, 18580, reciting the cir- 
CUulmStTances of the Cust and thie hardship of such i demand, and 
again denying the obligation The letter contains this sentence: 
~ ‘We cannot, therefore, comply with vour request to deliver you the 
ice claimed, and respectfully submit that you ought not to ask this 
of us,” ete., asking for a reply or a personal interview. Neither ‘up 
pears to have been given, and this action was commenced July 21, 
ISSO. The lett rs above mentioned and the evidence concerning 
thie oral 7 mand or request ire repcncle il part ol this Statement. The 
court further found that ice was worth five dollars a ton in July, 
ISSO, an: fell later in the SCUSOT) to two dollars a ton. 


Ther Upon the court held. as Pryce rof law. that there Was a Ccon- 
trace ¢ recuted by the plaintiffs and to be executed by the detend- 


ants, who were bound to deliver 5.2 17%) tons of ice from their 
L.) houses on the Kennebec river during the year of 1880; that 


the year tnieabhs the shipping season -and that the defendants 
had the whole season, If thi . nose to demand it, Wn which to make 
deliv ry, and that the letters of July ith and 15th from the defend- 
ants to the plaintiffs contained an unequivocal refusal to deliver ; 
any ice during the season: that the defendants having unqualifiedly 
refused to ship the ee, this action can be maintained though brought 
before the close of the season, but that the damages are not to be 
reckoned by the price of lee in July - that what the plaintiffs lost 
was 3,240,5) tons of ice some time during the season; that the 
price of Ice went down “iter July tO two dollars a ton and the Hieus- - 
ure of damages must be reckoned at this rate, with interest from 
the date of the writ. 


sn I RS A NG I 


1. By the decision of the court that the defendants had the whole 
of the shipping season of LSSO, if they chose to demand it, In 
which to deliver the Ice, the plaintiffs ure ag-rieved and except 

thereto. 


bt) y a Ly the decision of the court that the measure of dam- 

ages Was not the price of ice in July, 1880, when a demand 
was made and a refusal given, the plaintiffs are ag-rieved and ex- 
cept thereto. 


+> 


. by the le eision of the court that the price of Ice when it had 
Prone down to two dollars a ton was the measure of damages, the 
plaintiffs are ag-mieved and except thereto. 

The writ, pleadings, and import of the evidence are made a part 
of these exceptions. 

And In accordance with the stipulations filed in the cause the 
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JAMES B. DINGLEY ET AL. VS. WESLEY M. OLER ET AL. ~ 


W. Spaulding, of Richmond, district of Maine, surety, are held and 

firmly bound unto James B. Dingley and Fuller Dingley. both of 

Gardiner, in the district of Maine, copartners under the firm name 

of Dingley Bros., tn the full and just sum of five hundred dollars, to 

be pall to the said I ngl \ brothers, their certain attorney. execu- 
, | 


| 
; 


Pninistrators, or assigns LO which prery rae rit, We ll and truly to 


be made, we bind ourselves, our hers. executors. and administra- 
. | ‘7 } } | } 
LO] s,jolnthy and SePVOeTALLV. OV Lhes Orescnts sFenied with our seals 


and dated this twenty-fifth day of September, in the year of our 
Lord one thousand eight hundred and eighty-two. 

W hie reas lexte lv, ata elreuit court of the United States held ut 
Portland, in the district of Maine, on the twenty-third day of April, 
A.D. 1882. in a suit depending in said court between the said Ding- 
ley Brothers, plaintiffs, and said W. M. Oler & Co., respondents, 

higment was rendered against the said W. M. Oler & Co., defend- 


ts, lor the sum of se ven tl li: | thre hun Lr Land thirty -Tive 
ind rf rs damages | red and thirtv-seven and 
oy dollars costs of suit, said judgment being entered upon the 
twenty-second day of September, A. D. ISS2: and the said W. M 
Oler & Co. having obtained f error and filed a copy thereot 
clerk s othee of the said rse thy migmMent in thie 
foresald s lt, and a eitation ( ted to the sal | yale, brothers, 
eltuing and admonishing them to be and appear at a Supreme Court 
of the United States to be holden at \ ishington the fourth Monday 
Cel r next | 
N he condition of the a vation is such. that if the said 
W. M. Oler & Co. shall pros vrit of error to effeet, and 
mnswer all dan res gn ysis LO make thy bole lu od 
Liver) Cine Dove MOLIGPALLO i; cise to retnall in full hore 
i] ViTi if 
WESLEY M. OLER, [t. s.] 
By J. W. SPAULDING. 
WM. H. OLER. Ls.) 
By J. W. SPAULDING 
|. W. SPAULDING LL. 8.4 
“ | ed | 
} BUCKER 
Approved by 
HORACE GRAY, 
Associate Justice Nup (Yet United Ntat 
4 | s\ rED STATES OO \MER | 
District of Mam ' 
|. A. H. Davis, clerk of the « rt of the United Stats fo 
at} f MIaine. hereb t the foregoing printed and 
\\ hn pages « taina true al ect transeript « record and 
of all the svecésiins ta € f] James B. Dingley et al. + 
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of this statement. I further find that iee was worth $5 a ton in July. 
LSS, and fell. later in thi senuson,. to SZ a ton. 


Upon these facts I hold that there was a contract executed by the 
plaintiffs and to be exeeuted by the defendants, who were bound to 
deliver 3,245,525, tons of ice trom their houses on the Kennebec 
river during the year ISSO: that the vear means the shipping SCusSOn, 
as, indeed, | understand the correspondence to admit, and that the 
defendants had the whole season. if they chose to demand it, in 
which Lo make delive ry. 


~ ' ao : ' : 
he questions are, whether the plaintiffs had a cause of action In 


July; and, if so, what is the measure of damages? 
It seems to me that the letters of the 7th and 15th of July con- 
tained an equivocal r¢ frien] iO del ver any ice during the SCUSOT). 


‘| he former I tter. te) by, slire’. StDeuinRS 7) shipping if ice should fall Lo 


the ve r\ low price of tiftv cents. but this was under a claim of right 
7 


: 
: ,* ¥ . ’ | ‘ : ‘ 
het to ship unless it did fall to tha PrOvddal 
77 ,) | . +] ‘s t é Bes sy ‘ Ss te one - ') 1? 7 ; se 
lm second tetter Savs nothing o this quaiiheation, if sue 1 it can 
1] ’ ryyy : . ’ 4] ' . . . ‘ — 
be called Phat letter does speak ot turther mnterviews or corre- 
} , . , > } . . ‘ 
sponheence, DUI | regard this rather as looking to a conference and 


compromise or possible understanding to be arrived at, than a qual- 
ication of the « x plicit refusal to ship ice that season. 

The defendants having unqualifiedly refused to ship the 
ice, this action may be m uned, though brought before 
the close of the season. if the doctrine of Hlochster v. De 


Latour, 2 Ell. & BI.. 678. is to be followed. That doetrine is, that, in 


. ; . a 
: + os . : . >% . . , j iy ‘ ’ : " ‘ : 
cCobltracts for services, for marrincs ror adieilve;Pries oO merchandise, if 
| , 
Ura Principal before the time tor perton nee arrives, renounces the 
i 


Contract, an immediate action \ i Frost / Knight. lL, R . ri Ix. 
rv. Johnson. L. R..8 C. P. 167: Crabtree v. Messer-Smith, 
5 lowa. ele Holloway yr. Grif t | IZ lowa,. pO): lox i Kitton. 1%) 
Hl. O19: Burtis rv. Thompson, 42 N. Y., 246; lloward v. Daley, 61 
\. ¥., 362. These eases seem to me to be founded in good sense, 
Hh to rest on strong erounds a) a mVeTIIe4#hHece, however ditheult if 
may be to reconell them with the sSirictest lowe, 
ade against this doctrine by a jurist 
Wil cpst COMDpParatrys 1 \ Cari\ death Wiis 1 oreal loss to the cause of 
jurisprudence Daniels v. Newton, 114. Mass., 550 | appreciate 
el 1@ mak an admission which very 
much lmpairs its fore He savs on p. 535: “A renunciation of 


} } } : F ’ . 
the agrecemcnt bv dectarations ol neonsistent conduet by ore the 
timne of a riormance mav oive cause for treating 1b as res inded, and 
’ , . 
| ‘ " : 4 ' *? ‘ " : 
excuise the otber party Irom n KIDS ead ior periormance. on his 
; 


praurt, or retiieve tiltn trom the necessity ol ollering performance In 


’ ; . ° , % : 

. . . . ; | : ‘ : | *% ? Fy ‘ . 
order to enloree tis rights ft a y aestroyv all right of Lhe parts =i) 
dIsAivowlne its oblieutions | assert rivhts under it alterwards, 1 the 

" . . : . | 7 . : , i t} 
Otte r party mas acted Upon Such alsavowial , in Olner Words, Line 

j ? } 
PPPOr Tse mav treat the Contract as rescinded ind act accora- 
-, . , . 
) Ingiv iInevery particular ey nevlng an a n. Ifthe con- 
| 
tract is rescinded wrol party. | do not see why the 
" i 

; es j F j , ; . : 

other may not have an lnimedtiate mrrthe wroneiul rescission 


} | ’ , As . A ons ‘ . . 4 : ‘ ; Ty . 
whether 1t be called a breach of the contract or sonictiibhy cise, i 
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} me. i ° : ici a . , e dé 
pmeaPrhed judge certainly makes a strong point wnen he says (p. oe) 
} / ] } 


that this rule has never been applied to commercial paper, and that 
é ," Zz } | 7 rt « alee ly : «ay ' | +} : ke . | cr] } , . h). 
1} A airy t¢ "7; ttl »' ‘7 pepe vin if ‘ illik it Hie bi\ prop 


, > ‘ 
2 ' ] oh eas 
bie U L notice | promissor to. thi holder of his nevetiable oe 
- 
} 1] i 


1] } | 7 } . a 
note, pavavie on day certain, that he shall not pay it, would be : bose 


trented as a mere Ire in Warhlhe to tn prepared tor the emergence, oe 

t \\ rbed by lifficult to LDL thie rul or { » find any damaa 5, Wn il ’ | Pies 
P oo > 

ease of the extrem SIM pLlpcits bbe singlens ss of that supposed a. 1S 

But if the promissor had an election to pay at anv time befor 

eertain da mic notified his renunciation in bay's that day. would het 

his eleetion. by mone ? This case some what reese mbl s that The di 


fendants might det er tne 1¢e at any reasonable time and on reason- 
: : ‘ seat} i] " \\ ] | } ; 4 + | 1 ' a. 4 
aqoie POLiCce Wiki iit SCUSOT meh asked about it, they mig 
Y ’ ’ ’ ’ ’ | 
nave Gelvered at one Or have TlX¥ed a future day. or have deelined 
’ ’ ; , 
to appoint ad it present They did neither of these things: but 
thet ¢] Re lay } ol loli . 

Sali THAL LaeV ShOoviId TIX no aday, ana should qeimver no @ce at any 
. , ii } ] " 7 . 

Livni if SCenis to rye eit thes ought not to by permitted ta SiL\ 


| 4 i . . j ;y ‘ ' 
repeat. Lie renuneL On Was mere talk, and that the time had het 


i ’ } | ’ | : 
COT Prey uld do what thev undertook to do, that is, re- 
. . - 
‘ i] re*ti tie rive f pyre 
: ‘ I ‘ ; i] . ; i] | ° . | ] | 
tt) (ides Te momow that bre aamMaves are to br reckoned t>\ 


price OF 17¢e mn July, What the plaintiffs lost Wis 25.000) 


| ' ’ ' ‘ ' ’ ' 
tons at some time during the season. We should infer, in favor of 
1] 
il 


the defendants, that they would have been shrewd enough and we 
rh) to deliver when the price had fallen li went 
down after July to two dollars a ton, and the damages must be 
| Jansamlet Tin Plate Co.. L. R.. 16 


Ey., 155; Brown vs. Muller, L. R. 7 Ex., 319; Roper v. Johnson, 
, : iige lox called my attention to these cases, 


‘ — ‘ ' ‘ tt? A ’ i - 
> i] > » ; H ] > 7 ~ . 
\fter the parties have had opportunity to except to this decision, 
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; ly ‘ ; ’ . 7 o ler i rwlorm iT , } r)? ’’ | . | 4] ) ‘ 
at SPLOULLC | “oO navised, tudgmenht is to be entered at the rate 


of SY aton for 5.24) tons. with interest from the date of the 
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in Error to the Circuit Court of the United States for the 
District of Maine. 


Brief for James B. Dingley et al. 
By Mr. Orvitte D. BAKER. 
(Mr. Lesitre C, Cornisu with him.) 
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STATEMENT OF FACTS. 
These are cross writs of error and grow out of an action of 
assumpsit brought in the court below by the Dingleys of Gardi- 


ner, Maine, against the Olers of Baltimore, Maryland, for breach 


ee 


of the defendants’ contract to deliver to the plaintiffs three 
thousand two hundred forty-five and twenty-five one hundredths 
tons of ice, during the sexson of 1880. Both parties were then 


dealers in ic Ol) the Kennebec river and occupied cee houses 


there. Atte the plaintiffs’ ( vidence wis out — the facts being 
undisputed, —— {) ul) Yy Wis Wialve land the cause submitted to the 


eourt bye low for decision. the parties reserving it rivht to 
exceptions and to a writ of error (p. 6), and judgment was 
rendered against the defendants for seven thousand three hun- 
— ae | ee ea? Rot! — 
dred thirty-five dollars and thirty-five cents. oth parties 
“wine ‘ne Ee Dinoley’ 90 
thereupon alleged exceptions, (Dingley’s ex eptions, pp. 22 an 
23; Oler’s exceptions, pp. 24 and 25;) and brought the case to 
this court by writs of error numbered on the docket 149 and 150. 
which will be areued together. 
TT] ; — ys . } = ir +] ve . . anne as i 
ne contract which formed the basis of the action Is contamMed 
in letters passing between the parties, ct) pearmg in the print dt 


. : , 
Cisse, and irom those | 


etters it appears that in August, 1879, 
Dingley Brothers (plaintiffs below) owned a large quantity of 
ice which if hot disposed of before the closing’ of the river 
would be forfeited to one Berry under the terms of a contract 
previously made with him, and August 15th they wrote Oler 
& Co., asking if some exchange of ice could not be made with 


them which would save a loss bv reason of forfeiture. 
(exhibit "ih? 7 


This, Oler & Co., by letter of August 19, declined to do. 


(Exhibit “ B,” p. 7. 


‘We were thinking you might make an exchange with us in some way. In 


Liat case, of cours \ ‘ idi not expect vou to buv at anv re asonabl rate. if 
* . a 


‘ 


¢ 


¢ ali ’ a ' ’ *} " ‘ 7} ry) viyt + "y ‘er a , ‘ : 
at all, but thought perhaps you m ship from ours at Berry’s, and let us 
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have some in your buildings, and will ask you to do something of this kind i 


you make further shipments 


September 3, 1879, the defendants reply 


** At present writin 


need one more cargo this fal “Vi : ear you in mind 


After some inetiectual attempts ny the defen 
plaintiffs’ ice to other Baltimore parties they 


September 6, 1879. (Exhibit “ E,” p. 9): 
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lants to sell the 


again write on 


dered a vessel for 


for us to ship this 


we feel inclined to 
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»irom your house, 


vy) ana perfectly 
it for our oyster 
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Nie its 


Yours of 1 ' i Is Vi ! Li ) mportunity of 
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Starting a littie of our ik nd vo ra ti is Nn Link 
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September 13th, the defendants wrote (Exhibit “G,” p. 10): 


‘yours of Uth dulv received. We find that there is going to 
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his fall, and we shall be obliged to use more 


for Eastern ice t 
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In their letter of Se} er 17,1879, (Exbibit “I,” p. 11) 
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Under date of September 20, 1879, (exhibit “J,” p. 11) the 
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september 24th,- the defendants again wrote (Exhibit “ H, 
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this contract. Oler sent vessels and took 
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ween September Is, and November 
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iundred forty-five and twentv-tive one-hundredths tons. 


L) the quality of which the defendants them- 


kexhibit a je. f 
ionable. (Exhibit *K,” p. 12.) 


In January, L880. a conversation took place between the parties 


In Which Dingley told Oler that the plaintiffs had received an 
offer for the ice and asked Oler if he did not wish to purchase 
it. Oler said, “No,” and advised Dingley to sell to third parties 
this very ice put up by Oler for Dingley under this contract of 


1879. (J. b. Dingley, p. 18.) (Fuller Dingley, p. 20.) 


In June or July, ISSO), Dingle h id it conversation with ler, 
junior, in relation to the delivery of the ice, in which the latter 
intimated their unwillingness to fulfil the contract, (p. 17) and 
July 7, 1880, Oler & Co. wrote Dingley in the same tone 
saying : 


‘We must therefore decline ft t] for vu this season and claim 
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I price you offered it to other 


as our right to pay ve 


parties here, or give you ice when t irket reaches that point.” 


(Exhibit “ R,” p. 14.) 


July 10, 1880, Dingley Brothers. replied expressing their 
astonishment at such a course, nnd the ruinous result to them if 
the contract was not complied with and made a demand on the 
defendants for the ice. (Exhibit S. p. Lo.) 

To this demand Oler & Co. made on July 15, 1880, an unqual- 
ified refusal (Exhibit F. p. 16.) saying: 


‘We cannot, therefore. comply with 4 ir re est to deliver to vou the ice 


claimed.” 


Here, then, as we claim Was the breach. The ce was taken by 
the defendants in 1879 under their contract to return the same in 


I8s0. July 15, 1880, they refused to deliver, and on the 2ist 


ee 


dav of Julv. TS80. this action was brought. 
The market value of ice on the Kennebee river throughout 


July. 1880. when as the plaintiffs claim the breach occurred, 1s 


eh cae 
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admitted by the defendants to have been five dollars per ton, 
(p. 14) and the damaves claimed are therefore the market value 
of three thousand two hundred forty-tive and twenty -five one 


hundreths tons at five dollars per ton, or $16,216.25. and inter- 


« 


ASSIGNMENT OF ERRORS. 
By plaintiffs. 
The plaintiffs helow m ike the following assignment of CTrors 
(pp. > a SOP 
The refusal of the court to hold as requested by the plaintiffs , 
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" That the legal measure of damages was the market price 
of ice at the time of a breach of the contract to deliver the ice.” 

3. “That the defendants had not the right by their contract 
to the entire season in which to deliver the ice, and that the 
measure of damages was not the market value cf the ice later in 
the season of 1880, but was the value at the time of refusal to 
deliver.” 


The plaintiffs below also assign three errors in the decision of 


the court below: 


1. “That the defendants had the whole of the shipping season 


of 1880, if they chose to demand it, in which to deliver the ice. ” 


5. “That the measure of damages was not the price of ice in 
July, 1880, when a demand was made and a refusal given. ” 


6. “That the price of ice when it had gone down to two 


dollars a ton was the measure of damages. ” 


by defendants. 


On the other hand, the defendants below assigned three errors 


in the decision of the court, claiming in substance (p. 25): 


1. That no action had acerued or could be maintained. 


2. That in any event no damages could be recovered over 


seventy-five eents per ton. 


We will treat the assignments of errors on both sides together 


in the argument. 
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his contract can be construed in three ways: 


First: That the Olers (the defendants below) had the whol 


shipping season of 1880 in which to return the ice and the right 


si 


to elect the delivery time during that season. 


T] ingleyvs (the plaintiffs below) had the 


Second - PRctt ili 


iorht to elect thi ime of Very during the season. 


Third : That the rivhts were reci pro ul and either party had 


the rieht to elect anv rensonable time during the season. 


DISCUSSION OF DEFENDANTS’ ASSIGNMENT OF 


MRRORS. 


f fm five f‘s pis ‘i fon.’ 
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It the sustaine: cll all | the detendants ile 
liable for their refusal to deliver the 1ce —the damage must bye 


the market price, either at the dat of refusal, or at such othe 


ac? tlre SCnsOon of ISSO as performance Wis due. 
worth seventy-fiv: 


But at no time during that season Was ice 


cents a ton, nor is there any pretence that the evidence shows 

such price. The only mention of “ seventy-tive cents a ton” to 

be found in the evidence is in exhibit “F” on page 9, where the 
plaintiffs SUV : 

the ice yourselves 

tably dunnaged, &¢ 

so much funds unti 


if ice should be worth 


But this was only an expression of what Dingley would volun- 
teer to do if Oler should fulfil, and not break, his contract. It is 
not itselfa contract, and has no consideration, and the contingency 
on which it was to happen nevercame. Still less is it any attempt 


to measure damages in case of breach. 


We cannot believe that the defendants’ counsel will press this 


third assignment of error. 


Lh ti ndants (188) Tiidiif nis. ] and . 


- This action 8 pre piatiure ly brought.” 

If either the second or third construction, here suggested, of 
the contract is adopted, then the ease becomes a simple contract by 
the defendants to do a thing ona day certain, a demand and refusal 
on that day, a consequent breach and damage, and the action is 
plainly sustainable, and the defendants’ first and second assign- 
ments of error fall to the ground. 

Even if the first construction is adopted, it can not be doubted 
on the cases that the action is still well brought, as was ruled by 


the court below. 


Dh tact or i'¢ fusal. 

The court below has found that during the delivery time the 
plaintiffs demanded and the defendants ungualifiedly refused to 
2). 


aL Tia a i Ce clus) ne thie SOUISOT (p. 


To this finding no objection Is taken in fact and ho exception 


Independent of the finding, the evidence on this point 


in law. 


is abundant and is sufficiently summed up in the opinion of the 


court below (pp. 28, 2). 


Contig” tas eddie cat 
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And one of the plaintiffs testifies (p. a They (the 


defen ni a hil poof thi . tsi i per ; (fil if v f cite rr Juli, ISAS, 
* 

fi; sp) si j fa perus i/ 

Even where the demand ts 4efore the contract time for 
perform ince has bevun, a istinel and Huey! rrocal retusal to 

’ ‘ j a | | .* : | " - 
perform itall, mav be treated as a breach and action be brought 
at onee, (On this pomt we submit that the array of authority IS 

i . . 
overwhelming. 
° ’ ? . ’ 4 ° ' } ° ° . . 

It comes from the nerhnest COUTTS In kone! ind, the hivhest courts 
timian ifthe states in this countrv, the nited Stutes Curcult 
Court in Virginia and Pennsylvania, incidentally from the United 

’ 


States Supreme Court, and ungualifiedly from tive of the most 


reliable Lex hooks: Leake. Chitty, and Parsons Or} (‘ontracts : 


Benjamin on Sales, and Sedewick on Damages, as will fully ad 


appear from the following authorities. ) 


1.) It has been fre quently held in the ease of an exes utory 
contract that if the promisor has by any positire act rendered 


himself unable to perform his part, it not only serves to dispense 


with the performance of any conditions precedent on the part of 

the promisee before bringing his action, but also is itself a breach 

of the contract. Ne 
Thus in the ease of a contract of marriage, if the promisor, 


hefore Lhe {ime AITIVeS, nuirries another. the promisee has ih 


unmediate richt of action. 
, ’ . ‘ ~ ' 
Short v. Stone, & Ad. & Ell. 358. 
t * oe 
In this ense Coleridge, J., savs ‘ 
‘it ft int disables himself from f till ny s cha request then in the | 
rst }) ': i) isc's \\ i thie rire =| at iii™ | nm hecome im? =~ hle to ’ 


make 1 request effectuall ind secondly, be las broken his own contract " 
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because he is no longer able to fulfil that It is no matter how long the person 


whom the defendant has married. es. The contract having been once 


? 


brok n, the averment of a request to fulfil it is immaterial. 


So in an executory contract to assign a lease, at a certain time ; 
if before that time arrives the defendant assigns to another, the 
contract is at once broken. 

Lovelock v. Franklyn, 8 Ad. & EI. 371. 
Ford v. Tiley, 6 Barn. & Cr. 327. 
Hleard £ Bowers, 23 Pick. bo. 


Kenerson Vv. Henry, LO] Mass. 152. 


In Ford v. Tiley, supra, Bagley, J., said: 


‘We are of the opinion that the action is maintainable because by lease of 
June, 1825,” (made to a third party before the arrival of the time for making 
one to the plaintiff), ‘“*the defendant has given up his right to have the 
possession and has put it out of his power, so long as the lease of 1825 subsists, 


to grant the lease he stipulated to grant. It is very true the defendant may 


obtain a surrender of that lease before midsummer. 1827.” (the time mentioned 
in the contract with the plaintiff), “and then he will be in a condition to grant 


the lease he stipulated to grant: but the obtaining such a surrender is not to 


when a party has disabled himself 


be expected, and the authorities ar 
from making an estate he has stipulated to m ike at a future day Dy making an 
inconsistent conveyance of that estate, he is considered as guilty of a breach 


of his stipulation and is liable to be sued before such dav arrives. ” 


ai 


And such is the law as laid down by the leading text writers 
on the subject. 
Leake on Contracts, p. 460. 
2 Chitty on Contracts, p. 1067. 


2 Parsons on Contracts, p. 667. 


Benj. on Sales, § 567. 


(2.) Wealso maintain that when one party to an executory 


contract absolutely refuses to perform his contract, aud before 
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remarks are mere dicta. 
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In 1855 the precise question involved in the case at bar, arose 


in England in the ease of 


Hochster v. De La Tour, 2 Ell. & BI., 678. 


The tacts of the ense were these: 

The plaintiff made a contract with the defendant by which the 
former was to enter into the service of the latter is i courler, 
on the Ist of June, 1852. Before that day arrived the defendant 
notified th plarmtil thasat it should not fultil his contract, and 
would not « mploy the plamtiff, The plaintiff thereupon, hbetore 
the Ist day of June, commenced an action agaimst the defendant 
for breach of contract. 

And the question before the court was whether the action was 
prematurely brought. 

Lord Campbell delivered the opinion of the court, and after a 
very careful review of the decisions, laid down the law as 


follow | 
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This case of Hochster v. De La Tour, ts the leading authority 
Upotl the subject, and esti slishes the doctrine squarely and 
firmly that the promises may, if he choose, after a refusal by 
the promisor to perform, bring his action for breach of contract, 


hefore the arrival of the day ot ‘ rformance. 
In 186] the question Aon arose tp the case of 


iheonke Le @ um ts. ¥, Denes. 172 C. BB. oS Lee 
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In the course of hi- opinion Chief Justice Earle noted his d 
approval of the decision in Hochster v. De La Tour, in these * 


words . 


j i i \\ ye’ f ~ 
4 
rete | | I i i ‘ ri ‘) | 
perio ’ t i who T 
-. “a 
. , 

perio por 
t , f 
/ f ” ‘ i i i 


Frost v. Anight, L. R., o Ex., 522, 


the doctrine of Hlochster v. De La Tour was somewhat doubted. 
In that Cusec there Wis fh COontTriac: of niirriage, the defendant 
promising to marry the plaintiff as soon as his father died. 
While his father was still living the defendant informed the 
plaintiff that he should never marry her. Thereupon the plaint- 


lf brought an action for breach of contract, and the court of 


" . ~ :, . _ ; 
Kxchequ rin th iL The case of Ilo ‘aster \ ; eo La i our, thoueh if 


must be held to govern merenntile contracts should not be 
; e 
extended to contracts of marriage. : 
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Bitte ee Was carried to the Out OF WXCH jul = hamber, ) 
and in 1S72. the higher court, (L. R. 7 Ex. 111), reversed the 47 
decision of the Ie \i he er ( urt, an Dilieiiie the doctrine ol 


Hlochster 
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tion of it, but also to take advantage of any supervening circumstance which 
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would justify him in declining to complete it. On the other hand, the promisee 


aa 


may, if he thinks proper, treat the repudiation of the other party as a wrong- 


ful putting an end to the contract, and may at once bring his action as ona 
‘The considerations on which the decision in Hochster v. De La Tour is 
founded are that the announcement of the contracting party of his intention 


: leit } > ‘ " , : . ® P .¢ P } ' 
not to tulii the contract amounts } L OFeCuCchH ‘nial that } is for the common 


benetit of both parties that thi t shall be taken to be broken as to all 
its incidents Including non-perforinance at the appointed time, as by an action 
being brought at once; and 1 damages consequent on non-performance 


being assessed at the earliest moment. many of the injurious effects of such 


4 ° BR | ‘ . va ron ? } . . P . 
non-performance may possibly be averted or mitigated. * * Itis therefore 


fo ad violation of the 
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quite right to hold that such an announcement 


contract ¢) mmibus and that upon it the promisee, if so minded, may at once 
treat it as a breach of the entire mitract and bring his action accordingly.” 


The point then ts well settled in England, that when the 


promisor has absolutely refused to perform his contract and 


notified the promisee that he does not intend to perform it, the 
promisee det elect either te Wihive that snd trent the contract as 


continuing, or he may take the promisor at bis word, treat it as 
7 a breach and at once bring his action therefor. 


! b. Upon an examination of the Jlmerican decisions upon 


this point we find that the courts of many of the States have 
accepted and affirmed the doctrine of the leading case of Hochster 


Ve De La Tour before cited, 


In Iowa the question arose in JS65 in the case of 
Crabtree v. Messersmith. 19 lowa, 17%. 
and the court in delivering the opinion said : 


‘* The rule of law is well settled that if before the time of performing the 


' contract arrives, the promisor Cr, ssiy renounces the contract, the promisee 
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wa court again had occasion to pass upon this 
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Miller, J., in the course of his Opinion said 
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In 1873 the DJs, 
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Mountjoy v. 


Oo? lowa. 409. 
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1 was rendered in J//ino7/s in the case of 
Kitton, 19 Til. 519. and 
imber of Commerce y. Sollitt, 45 Ill... a1. 


“ 
cite with approval the leading case of 


De La Tour. NECPITE 
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¥ affirmed the doctrine of Hochster v. De La Tour and Frost v. 
' p : 
¥ Knight, supra, and concluded by saying: 
‘* The doctrine may therefore be regarded as established in England, and 
from its intransic reasonableness will, in all probability, prevail in the United 
~ States.” | 
‘ 


In Maryland, (1872), a similar decision was rendered in 


Dugan v. Anderson, 36 Md. 567. 


S.C. 11 Am. Rep. 509. 


In .Vew York the question has arisen in two recent cases, 
both affirming the principle that we are maintaining. 
In 1870, in Burtis v. Thompson, 42 N. Y. 246, 


S.C. 1 Am. Rep. 516. 


» 


, In 1875. in Howard v. Daley, 61 N. Y. 362, 
~~ | 
} Chancellor Dwight, after thoroughly reviewing the authorities, 
concludes as follows: 
‘On the other hand, if the defendant rejected the services of the plaintiff 
. 1- before the time for the performance arrived, she had an election either to 


consider his act as a breach of an implied contract with her, to take her into 
his service and bring an immediate action. orto wait till the appointed day 


arrived and then be in readiness to render her services.” 


But the case going off on another point, the rest of the court 


did not express any opinion upon this branch of the case. 


In the Circuit Court of the U. S., &. Dist. ef Virginia, the 


question arose in 1874, in 
Hancock v. N. Y. Life Ins. Co. 13 Am. L. Reg. 103, 


and there was a ist prius ruling in favor of the principle of 


Hochster v. De La Tour. 


i 7 


1s 


In Missouri Furnace cm VV, (‘ochran, Adm’x, 


7.8 C. Gc W.D. Pou. Ben. YO. mi O Oe 
| | 


a case decided August 21, 1881, Acheson, J., in the course of 


his opinion said - 


ind indeed it is a most rational doctrine, that a party, whether vendor or 


vendee, may stand upon his contract ina disregard a notice from the other 
party of any intended repudiation of i Ifthis were not so, the party desiring 
to be off from a contract, might choose his own time to discharge himself from 


further liability 
The law as to the effect of such notice is clearly and most satisfactorily 


stated by Cockburn, C, J., in Frost v. Knight, L. R. 7 Ex. 112 


And the same doctrine has been affirmed in the Circuit Court 


of the U.S. for the District of Massachusetts. 


kx parte Pollard, 2 Lowell, 411. 


In the Supre me Court of U.S. in 1872, 
Smoot’s Ciuse, lo Wallac . rt. 
the general principle we are contending for seems to have been 
recognized and approved. Mr. Justice Miller, cites Mr. 
Benjamin's statement of the law in Benjamin on Sales, § 568, 


where he says: 


\ it} iss] rT) a t Thy py ' } 7 \ i] Prise it) pe form 
his snot su ient l abs f 
; j ; } / hy | ht 

party to whom the promise is mac 


And again, Justice Miller says: 


} ; e 
4 ' - if ‘) t i Be “ = | Lio pst ' ey | 2 Tour 
li mrove ‘y NDropert rf ty , ta] , Duar Den oe : 
Gisa})} vy Very i eT Iy O81 . 2 if me  (PREEEER 6LAEAAC HL ODDS puron irac, lt} 
r} i} . : > 7 . 4 , 4 . 
Phillpotts v. Evans), thi I [ retusa Oo 2CCE] on the part ol 
t hie let rd + tn : »} >. . 1 . : ’ ‘ — . } " _ P 
Ne GCICnaAnL I SUCH Case, Tis ~ f Ma Uneauivocal ANd TUS! have 


been acted on by the plaintill. 


ee, 


. 


: 
| 


a «i ae | ie i at : 
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He thus plainly intimates that when there is an absolute 
refusal to perform, the plaintiff can treat the contract as broken. 

We would also cite the following leading text books, which 
declare the same principle to be true. 


Leake on Contracts, p. 462. 


CTE ae Ge Gn Ge, | 


Benj. on Sales, p. 518. 
2 Chitty on Contracts, llth Ed. p. 1067. 
2 Parsons on Contracts, p. 666. 


Sedgwick on Damages, p. 419, note. 


(3.) Such then we tind to be the law in the case of a 
bilateral contract—that is, a contract where both parties are 
bound, and wore the consideration of each promise is the 

promise of the other party. 

But the principle applies with much more reason in the case of 

a unilateral contract—as is the one at bar—one party having 

already performed the consideration, and the other being alone 

bound. 


Thus in the case at bar. the consideration of the defendants’ 


promise to deliver the plaintiffs a certain quantity of ice during 


the next year was not a promise by the plaintiffs to deliver a 


* certain quantity to the defendants, or to pay them a certain price 

. therefor, but the actual delivery of the ice by the plaintiffs to 

the defendants. The plaintiffs have actually performed their 

part of the contract, and have delivered the ice to the defendants, 
and the defendants now alone are bound. 

From the very nature of the contract, then, the plaintiffs 

having actually delivered their ice to the defendants, and nothing 


| more remaining to be done by them, the absolute refusal by the 


9) 


defendants ever to perform the contract on their part, should be 


treated as a breach of the contract, if the plaintiffs so choose to 


consider it. 
Masterton & al. v. Mayor of Brooklyn, 7 Hill, 61. 
Dugan v. Anderson, 36 Md. 567. 
s. c. 11 Am. Rep, 509. 


In the latter case the distinction was noted by the court, 


although the facts in that case were that the consideration had 


been only partly performed by the plaintiff, while in the case at 


bar it had been fully performed. 
Judge Miller alluded to the point in these words: 


‘The case of Hochster v. De La Tour relates simply to cases where there 
is a pre-contract for future services, or the performance of some act or duty 
uta future pr riod, and when performance cannot be commenced and was 
not by the contract contemplated until that period arrives, and where 
the promisor prior to that time announces his intention not to abide by the 
contract. 

But in this case, performance of the contract had been commenced, and the 
plaintiff was discharged by the defendant and prevented from further executing 
it, and suit was not brought until after this discharge, though before the time 
of performance had arrived. 

The defendant broke up the contract while it was being performed by the 
plantiff, and the action was not commenced until after this breach. In this 
respect there is a broad distinction between the case before us and that of 


Hochster v. De La Tour. ” 


Many other cases might be cited, but it cannot be necessary. 


Our conclusion then, is that when the defendants in the case 
at bar wrote to the plaintiffs on the 7th of July, LSSO, (p. 18), 
“ We must decline to ship the ice for you this season, ” and again 
on the 15th of July, I880, (p. 20), “We cannot, therefore, 
comply with your request to deliver you the ice claimed, ” the 


plaintiffs were warranted in treating this as a breach of the 


| 
| 
. 


me. 


Aan 0 


" 
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contract, and were entitled to bring their action at once. Under 
any construction, therefore, of the contract here, the defendants’ 


exceptions must fail. 


DISCUSSION OF PLAINTIFFS’ ASSIGNMENTS OF 
ERROR. 


Assignments 2 and Be 


Measure of damaae g: 
At what time shall the damages be measured under each of 
the three theories of construction? We say at the time of 


demand and refusal under either theory. 


a 
The theory that the defendants helow had th vo right fn elect 


the delivery fame during thie SOUSO,. 


The learned Judge below adopted this theory of the contract, 
found as a fact that the plaintiffs below duly demanded the ice in 
July, 1880, that the defendants below then unqualifiedly refused to 
deliver the ice at any time during the season and that ice was then 
worth five dollars a ton (p. 29); and then on the supposed 
analogy of certain English cases ( 2x parte Liansamlet Tin Plate 
Co. L. R. 16 Eq. 155; Brown v. Muller, L. R. 7 Ex. 319, and 
Roper v. Johnson, L. R. 8 C. P. 167,) held that as ice fell to 
two dollars a ton before the season closed he “should infer, in 
favor of the defendants, that they would have been shrewd 
enough and well informed enough to deliver when the price had 
fallen.” We submit that the principle of the English cases cited 


cannot reduce the damage measure here. 


l. Because there is no sufficient evidence in the case that 


the plaintiffs could asa matter of fact have replaced their 3245 
tons of ice at two dollars a ton or at any price under five dollars 
mi ton. 

The only evidel Ce upon the point is in il single sentence on 
page 19. James Bb. Dingley there testifies that “ice fell to two 
dollars pel ton before the season of 1880 closed.” The shipping 
SCHSON OD} the Kenn bec closes about November. It uppears by 
the evidence (p. 14) that the defendants the year before had 
been two months in shipping from the plaintiffs’ houses the same 
quantity of ice. But the evidence here does not show whether 
ice fell to two dollars a ton, a day, a week, or month before the 
season closed: whether it was in time for 3300 tons of ice to be 


| 
' 
i 


actually purchased and shipped before the river closed or in time 
to leave it salable if shipped. 

The evidence utterly fails to show that the plaintiffs could 
have obtained at less than five dollars a ton, either in quantity 
or time, the ice required to make cood the defendants’ contract ; 
and even by the Enelish cases relied on, the measure of damages 
is presumptively the value at the time of refusal, and it is Incum- 
bent on the defendants to show affirmatively and clearly that the 
plaintiffs could have actually replaced the property ata less 
value and at a time beneticial to himself. See especially opinion 
of Mr. Justice Grove in Roper v. Johnson, L. R. 8 C. B. 167. 

ae As watter of ‘a the Knelish cases cited are not appli- 
cable here. ‘Their principle is not, we submit, as the learned 
Judge below suggests, that it would be “ inferred in favor of the 
detendants that they would be shrewd enough to deliver at the 
lowest price of the season ” 

First, because no man can foretell when the lowest price will 


be ; 


7” 
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Second, because the law will not presume #8 to deliver at 
the lowest price where the very basis of the action is his unqual- 
ified and unretracted refusal to deliver at all. But the principle 
of the English cases is, that where the refusal is Lefore the 
delivery lime has hequin the price at the time of refusal will still 
be presumptively the measure of damage, but the defendant may 
show in mitigation that when the delivery time agreed upon 
actually arrived the price was less and the plaintiff might have 


actually replaced his property at this less price. 


In seeking to apply these cases here the learned Judge was 
misled by a false analogy. The distinction is plain. Those are 
all cases of property deliverable in installments ; for instance, in 
May, June, and July, equally, and then demand is made for the 
May installment and the defendant refuses absolutely to deliver 
either that or the future installments, and suit is brought, and 
it SOTHC CUuSseCsS the CAUSE tried, before June begins. There as to 
May only, the breach is actual and complete. As to June and 
July, it is constructive. As to May, the damages are fixed by 
the price at demand and are unchangeable. As to June and 
July, they are subject to mitigation. As to the latter, demand 
and refusal are before the del ive ri fume has begun. in the Cuse 
at bar, the demand and refusal are in the midst of the delivery 
time contracted for. Ifthe defendant agrees to do a thing on a 
day fixed and the plaintiff demands performance before that day 
he has no right at all to it under his contract, and the defendants’ 
refusal can be at best only a constructive breach, and the 
damages must still be, as in the English cases, the price at the 
time agreed upon for performance. But if the defendant has his 
election between two days and the plaintiff demands on either of 
them, he has a right by Ais original contract to performance on 


that day, provided the defendant asserts, and that assent may 


hh 
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be either express or implied. And it is necessarily implied when 
the defendant without objection as to date of performance, retuses 
unqualifiedly to perform at all. Suppose A had contracted to 
deliver one hundred shares of stock to 13 and by express agree- 
ment had his election to deliver January Ist, 1882, or January 
Ist, 1585, and B had demanded January Ist, 1882, and A had 
said nn terms, ae) mssent to the time you select. | would deliver 
now, if ever, but I r pudiate the contract and deny your right 
to any delivery, present or future.” Has A not thereby made 
his election and agreed on January Ist, 1882, as the delivery 
time, and must not the damages be measured by the price on 
that day? Or suppose A replies “I waive my right to elect the 
time of delivery, but IT refuse on other grounds ever to deliver ;” 
has not A forever exhausted his power to elect? And can he 
set it up after, to reduce damages in a suit for his wilful breach ? 
()) suppose A’s option was to deliver one hundred bushels ot 
COrlh oF of whent On il any fixed, and 1} called for wheat and A 
said, “I make no objection to your choosing wheat, but I shall 


’ 
| 


never delive either.” Would not the damages he the value oft 
wheat and not of corn? We submit that the rule is the same 
whether the defendant has the right to elect one of two days or 
things only . or one ot MaAnV, as where he may elect any day out 


of in entire SCOSOL, for performance. 


But if by express words the elector, while repudiating his 
contract, may thus fix his election and his damages, may he not 
fix both equally by /egel taplication from his words? And 
when he bases his refusal solely on his intention to repudiate the 
contract ¢n foto and makes no objection on the ground of his 
election, does not the law imply his assent to the time or mode 
of performance elected by the other? If not, how can the action 


be sustained ? 


>. 
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And this (1 S8¢ nt, ONCE give it or implied, Can never he recalled 
or changed. Whether treated as a waiver or an erercise by | 
the defendant of his election — once made, it is made 
f forever. His assent to the day or mode of performance : 
| fi demanded —that being one of the days or modes originally 
agreed On by the parties — makes that the veri day and mode 
originally agreed on. as i} no other had ever been named. And 
the damages then follow as a matter of course, and must be 
measured by the price on that day and on no other, because that 
| has become the fixed day of performance, and prices subsequent 
to that day become as immaterial as in a simple contract to 
perform ona day certain and a breach on that day. Especially 
is this true where the evidence shows, as here, that the defendants 
“did not offer or tend: r any ice apr ," July, ISSO” (p. 1). They 
had elected their time, and were content to abide by it. If one 
having the right to elect as to time or mode of performance 
breaks his contract on other grounds, but is satisfied with the 
time or mode demanded, why should the court be dissatisfied ? 
+ Why should they make for him a defense which he himself never 
| ; made during the lifetime of his contract? If he had relied on his 


election he should have said so then and cannot now. And if 
the court need interfere, or, as the learned Judge below has it, 
“infer,” at all, why should it be to shield the wrong doer? Why 
should it be against him who has wholly kept his contract, in 


order fo favor him who has wilfully broken it? 


Especially is the defendant estopped to deny or recall his assent 
when, as ere, the plaintiff relying on it has accepted that as the 


day of breach and acted on it to his own hurt, by bringing suit 


"t..» 


and incurring expenses and settling his own outstanding contracts 


with Hancock & Crowell for the ice (page 18.) 


yAr 


In Mountjoy v. Metzger, 12 Am. Law Register, 442-46, 
the court say: (District Court of Philadelphia. ) 
‘It may well be th 


the price, may change his mind and claim the goods if they are still 


when the day arrives and 


’ 


the vendor who could not be entitled to damages in the absence of loss. But 
the case is wick different where e goods are sold in consequence of the 
purchaser's declaring he does not want and will not pay for them. The tran- 
saction is fhen br qht to potnt whic! es nota tof a change; and as the 


damages are then liquidated, it would obviously be unjust to delay the remedy. 


»- * * But an unqualitied refusal on his part, (buyer's part 


is ‘ti wT putltpe- 


‘In the present case, however, we are not left to inference, because the 
question whether goods should be sold at private sale, was put to the defend- 
antand answered affirmatively. Heis therefore estopped from alleging that tt 
was the duty of th pea neigh to wal rill the next day before freating the contract 


{is ae fe yi die a 


And in Swain v. Seamens, % Wall. 274, this court by Mr. 


Justice Clifford, say: 


‘“Where a person tacitly encourages an act to be done, he cannot afterwards 
exercise his legal right in opposition to such consent, if his conduct or acts 
of encotiragement induced the other party to change his position, so that he 
will be pecuniarily prejudiced by the assertion of such adversary claim.” 

But we submit that it follows as a logical necessity from the 
Opinion ok the learne (f Suda hy low. that the breach Wiis actual and 

. . ¥ - » . . ° 
complete on demand and refusal in July , L880, and therefore the 


mensure of damages must be five dollars a ton. 


The learned Judge thus states his ruling on the law, p. 29: 


‘Upon these factsThold * * * * * that the defendants had the whole 


hich to make delivery.” 


ata purchaser who has announced that he will not pay 
| on hand 
susceptible of delivers If this is conceded, it 


‘tion on this i irt. would preclude a recovery bv 


i 
i 
i 
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Suppose we admit this just as stated, “if they chose to 
demand it,” we have already shown, and on the evidence it can- 
not be denied, that the defendants did not choose to demand the 
whole season ‘but refused on other grounds and _ therefore 
waived their election forever. 


And on this we contend that the further language of the Judge 
below (page 30) is most significant and indeed decisive : 

‘ But if the promisor had an election to pay at any time before a certain 
day, and notified his renunciation before that day, would not his election be 
gone? This case somewhat resembles that. The defendants might deliver 
the ice at any reasonable time and on reasonable notice within the season. 
When asked about it, they might have delivered at once, or have fixed a future 
day or have declined to appoint a day at present. They did neither of these 
things, but said they should fix no day, and should deliver no ice at any time. 
It seems to me that they ought not to be permitted to say that the renuncia- 
tion was mere talk and that the time had not come when they could do what 


they undertook to do, that is, reject and renounce the contract.” 


I. 
The theory that nrtnen party had the right to elect the time of 
! 


di livery during the season of ITSSO. 


Much may be said in favor of this construction. 

The contract is contained in Exhibit" E,” (p. 9) which is a 
letter from Oler & Co., to Dingley Bros., dated September 6, 
1879. This letter relates to the first cargo but it is conceded 
that all the subsequent cargoes taken by the defendants from the 
plaintiffs were under the same contract and terms and the learned 
Judge correctly so finds as a fact, (p. 28). The language of 
the letter is: 

‘*We have decided to ship one more cargo and have ordered a vessel for 


that purpose. It.would, of course, be more convenient for us to ship this 


cargo from our own houses, but remembering past favors we feel inclined 


! 


to assist you in your present difficulty, and will load this cargo from your 
house, should our terms be ayvreeable to you We of course do not entertain 
the idea of buying, having a superabundance on hand but will lade this cargo 


; , . , | , 
and r ij r i4 ; or oa i} from our ho . 
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DEFINITION OF TILK CONTRACT. 


This contract is a Malan. 

Story on Bailments, Y , 

It is funiliarly known in the ice business as a borrowing of ice 
but if Is not strictly | CYommodatuim., for the borrower does not 
return the identical thing borrowed, but other ice of like quantity 
and quality. 

It is called by the parties in their correspondence an “exchange. 

i Rupee (" 4." mw. 7.) ("4 weet oe PO) Oo 
lO.) (SS p. 15,)) but it is not strictly an exchange; tor an 
exchanee implies the returning of articles different in /, i 4 

| Addison Contracts, 51%). 
| Chitty Contracts, 517. 


(‘om. v. Clark, 14 Gray, 371, 372. 


[tis strietly a Wedseern. 
A Mute is a bailment wherein the goods lent are to be 
consumed and repaid in goods of the same quality and kind. 
lt isan eratuitous bailment., 
Story on Bailments, § 6. 
Bouvier’s Law Diet. “ Wes.” 
| Addison Contracts, 517. 
Dane's Abr. Index, h. t. 
Chase v. Washburn, 1 Ohio St. 244. 


S.C. 59 Am. Dee. O26. 
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CONSTRUCTION OF THE CONTRACT. 
After an extended examination, I can find no decided case 


where this precise question bas been raised and determined. 


oe In some of the English cases already referred to, it is assumed 
| that where property is to be delivered in monthly installments, 

| the seller has the right to the whole of each month, and the 
damages will be measured by the price on the last day of the 


month. 


but those cases plainly do not govern this. 


1. Because the point as to which party had the election of the 
delivery time within the month, or as to the effect of demand and 
refusal within the delivery time to determine any election, was 


not raised or discussed, or, for the most part, even involved. 


2. These are cases not of one entire breach. but of several 


partial breaches, 


3. In many of the cases the demand was before the delivery 


time had begun. In others, there was no definite evidence as to 


the terms of the demand or refusal. or as to the value at date 


of refusal, in distinction from that on the last day of the install- 


ment period, and the court merely assume the last day as the one 


On which the dumages are to he measured, MT the absence or any 


‘su tcie pil ’ vroche Tim that erthe ;" party had elects dl ‘Ti Ji ditt rent day. 


t. Even if this precise question had been reserved, argued and 


decided in those cases, the construction of every contract is 


governed by its own special evidence, internal and external. 


Each contract is a law unto itself. 


5. Especially will it be remembered that those were sales, 


30 


while this isa Mutuum, designed only for mutual accommodation, 


and in a sense gratuitous. 


The nature of the thing dealt in its perishability, its short and 
fluctuating season of value, the mode of its sale, the usages and 
necessities of the business—all show that to construe this 
contract as giving the defendants an exclusive election during . 


1880, would be a practical nullification of the contract itself. 


We are left, therefore, in this case, largely to principle, with 


little help from authority. 


—— -. 


This contract is to be construed in a reasonable manner in 
view of the nature of the contract, and the circumstances in the 
contemplation of the parties at the time it was made. It is not 
a contract to be performed at a specified time, nor within a given 
time with a day fixed for its termination, as within six months 
ora year. Inthe decided cases that may be relied upon on 
the other side, it will be found, we think, that some definite time w 
is fixed in which the party must perform his contract, and there- é 


fore he has the whole time in which to do it. 


But in the case at bar, there is no definite time fixed by the 


contract. 


The /anguage is important. It is to return “next year,” not 
“during” or“ within” next year. It contemplates, not a running a wl 
or continuous delivery over the whole year, but a delivery at 
substantially one time during the year, and that time not d' 
definitely tixed. It cannot be taken literally. It says next : 
year, but no one could claim that a delivery would answer 
January 1, 1880, before the river opened, or December 31, 
1880, after it had closed. An ice contract is suz generis and 


cannot be construed without special reference to all the peculiar- 
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ities of the business and the intention of the parties. Thus 


construed, Vs next year” must meun next ace , OE shippiny SPUASON. 


It was the ice season of 1880. When does that season begin ? 
When the Kennebec river is open to navigation in the spring. 
This time is entirely uncertain and variable and is never the same 
two years in succession. It generally comes in April, but some- 
times in March. Whon does the season end? When the Kennebee 
is closed to navigation in the fall and not before. That time is 
as uncertain and variable as the time of opening in the spring. 
No mortal man can know when it will come. The defendants 
could never know when the last day for them to deliver the ice, 
would come. The plaintiffs would never know when to be ready 
to receive it. It was in contemplation of all-these elements of 
uncertainty that this contract was made and both parties so 
understood it; and it never could have been in the contempla- 
tion of either party that the defendants should have till the last 
day of open navigation, and the last business hour of that last 
day to deliver the ice, even if they could find out when that 
would be. For the ice delivered at such atime would be utterly 
useless to the plaintiffs, because the navigation would be closed 
that night and the ice could not be shipped, and they might 
have no place to store it during the coming winter. This ice 
was to be shipped, and the defendants knew it, and they knew 


it could not be shipped till the plaintiffs furnished vessels. 


It is surely reasonable and consistent with the nature of the 
vase to hold, that it was to be delivered at any time during the 
season, When the defendants elected to deliver it, and also at any 
time during the season when the plaintiffs demanded it, and that it 
was not the exclusive right of the defendants to elect the time, 
but that the plaintiffs had an equal right to demand its delivery, 


and that in this respect either party could move first. This 


contract should be so construed as to prevail rather than perish ; 
to be beneficial to the plaintiffs rather than disastrous ; reasonable 
and useful to both parties, and not place it in the power of either 
party to inflict a loss or damage or fraud on the other. We 
claim therefore that this contract is to be construed, that the 
plaintiffs had a right to demand the ice at any time during the 


ice senson of 1880, and the defendants were then bound to 


deliver it; and if they refused, it would bea plain breach of 


their contract, and that they had no right to claim the whole 
season, the last day and the last business hour of that day; and 
that this ease does not come within the principle of the cases 
where there is a fixed limit of time for the delivery. 


This is the construction adopted in a similar contract of bor- 


rowing on the Kennebec River by one of the ablest judges of 


the Maine Supreme Court, Mr. Justice Libbey, who was person- 
ally familiar with all the peculiarities of the ice business. The 
case Is 

Bradstreet v. Rich, 72 Maine, 233. 


S. C. 74 Maine, 303. 


and is reported upon other points, neither party excepting to the 


charge upon this point, which is as follows: 


“ The plaintiffs claim that the first two cargoes, the Maggie Ellen 
and the Aleora. were loaded by them in return for the Cargo 
of the H. D. May which they borrowed of the defendant on the 
25th of July. The receipt which they gave for that cargo is In 
evidence before you. By it the plaintiffs bound themselves to 
load the same quantity received by them as the cargo of the H. 
D. May, 434 tons and some pounds, for the defendant. The 
time is not specitied. The first question that arises here 1s 


whether any of these five cargoes taken by McCausland were 


1 
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taken by the authority of the defendant and on his account. If 
they were, if the defendant authorized the placing of those 
vessels at the plaintiffs’ ice house to load, I instruct you that the 
plaintiffs had a right to load the first cargoes in payment of the 
ice which they borrowed, the cargo of the H. D. May. The 
plaintiffs had aright to elect to return that ice at the first 
opportunity. The defendant hada right to elect to require them 
to return it at the first opportunity. The very nature of the 
business is such that this right arises between the parties. 
Because, if the plaintiffs had a right to decline to deliver when 
requested, it might result that thev would decline until the ice 
was very low, so that it would hardly be worth shipping. On 
the other hand, if the defendant had a right to decline to receive, 
he would have a right to refuse to receive until the ice had 
appreciated in the market and become much more valuable 
than at the time when it was borrowed. So that either party at 
the first reasonable opportunity had a right on the one side to 
deliver the ice in accordance with this contract of borrowing, 


and on the other to require the delivery.” 


If this position ts correct, then in July, when the plaintiffs 
called for their ice and tendered the vessels, and they were 
refused, that would constitute a breach of the contract and the 


dumages must be measured at that time. 


III. 
The theory that the plaintiffs had the right ln elect the thlel ive ry 


fine during the SPUSOT., 


The true construction of the contract in suit vives the plaintiffs, 
and not the defendants. the election of the time of delivery 
during the season, to be exercised, of course, In such reasonable 


manner as not to be burdensome to the defendants. 


ne a 


| die ple j ey j jtS j, (see bhi Z , j jf Y ppl. 

The delivery time being “next year” the plaintiffs have the 
1 i | - *,f ° ’ ? . . , 
right to elect any reasonable time within the year, 1. ¢C. within 


the shipping secnson., 


A. 
Because under this contract they are the moving party, — the 
“first agent.” as Lord Coke has it.—the one to do the first act. 
Coke Litt. 145, a. 
That the plaintiffs are the moving party follows from the 


follow ine reusons. 


FF 15 the legal construction of this contract the defendants 
were not to fetch the borrowed ice back to the plaintiffs but the 
plaintiffs were to go and rel it at the houses of the detendants, 
and that was the place of delivery. It was a contract for 
articles in bulk and cumbersome. With such cumbersome property 
when no place of delivery Is specified they are held to be deliver- 
able only at the place where stored or manufactured. 

As to the ; where delivery is to be made when nothing is said about it 
in the bargain, it seems to. be taken for granted almost universally that the 


ods are to be at the buyer's disposal, at the place where they are when sold.” 
Perkins’ lod. Benj. Sales, . HS2. 
» Kent's Com. 505. 
W here ani existing chattel Is contracted for in the absence of prov is] Tt) 
for delivery elsewhere, the buyer should come to receive it at the place where 


roods are When purchased, and it is sufficient for the seller to be ready to 


_ 


deliver it there 
Corbin’s Ed. Benj. on Sales, note 23, § 896. 
Smith v. Gillett, 50 Il. 290. 
Ragland Ve Wood, i] Ala. 145. 


Ss. C. 46 Am. Rep. 305. 
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But here the contract expressly stipulates that the delivery 


shall be “from QOler’s houses” and this is itself a specification 


J by the parties of the place of delivery and does not leave it to 
( legal infererve. The contract was therefore the same as if the 
ad Olers had said “ we will take ice from your houses this year and 
you may take the same amount from and at our houses next 
year.” In 1879 (the first year) Oler had to go after the ice and 
therefore had the election of time. In 1880 (the second year) 
Dingley was to go after the ice and therefore must have the 
{ same election. In other words the returning in 1880 was to be 
the same as the taking in 1879. <Any other construction would 
impose a burden on the plaintiffs which the defendants had never 
borne, and make a contract designed for the equal accommodation 
of both parties, into a contract Imposing only hardship upon the 
plaintiffs. 
, The “ returning” of the ice by the defendants spoken of in their 
| letter of contract (Exhibit “ E,”) means therefore a mere readiness. 
; to return. It is passive and not active. It requires them to have 
the requisite amount of ice in their houses ready to deliver, but 
requires the plaintiffs to fo after it and cet it. 
} , fie 
For this reason the plaintiffs are the first party to act. 
| | The language of the contract that the ice is to be returned 
I “from Oler’s houses” is important upon this. If by the contract 
the defendants could have furnished the ice from other houses, or 


held the first actors at their option. 

But they were confined by the contract to a delivery of their 
own ice from and at their own houses and after the ice was put 
up they had nothing to do except to keep it there and be ready 


to deliver it there when called on. 


} ; 
| have bought it in open market, they might possibly then be 


, 


2. In the second place, the plaintiffs are the “ moving agent” 


hecause under this contract, they, and not the defendants, are to 


furnish vessels. 


a. Because in the absence of express agreement a .Wutuum, 
like a Commodatum, is gratuitous, and hence the lender merely 
permit s the borrower to come and get so much ice at the * 
borrower's charge, and the lender is to retake at his own charge. 
Neither is to be at any expense in the first instance, but each 
agrees simply to appropriate so much ice in his own houses to 
the other’s use, if he chooses to come aud get it. Any other 
construction would impose burdens on the party giving the 


accommodation in the first instance. 


Story on Bailments, § 219. 


b. Lecause the place of delivery being, as we have seen, the 
defendants’ ice houses, the getting of the ice is necessarily and as of 
. . . — ; 
matter of law, at plaintiffs’ charge. ‘) 
And they must first name the vessel and give notice of their yy 
readiness to receive the ice. Until this is done, there is no duty ’ 


on the vendor to deliver. When this 18 done. must not the 


. ‘ . . . . . . : &, 
duty arise at once? Or is this furnishing the vessel a mere idle ‘ 
ceremony ? | 


The case of Walton and al. 2 Black, 5 Del. 149, is a strong 
case In point. 


The court held: 


— 


‘‘ Where by the terms of the agreement the vendor was to sell and deliver 
on shipboard at his place of business ten thousand tons of merchantable ice ‘ 
in equal parts, during the months of May, June and July, then next ensuing, ; 
properly packed for a voyage from the state of Maine to Wilmington, Delaware, 
where the purchaser resided, at a price per ton stipulated in the contract, the 
purchaser must first name the ship and give the vendor notice of his readiness 


to receive it on board of her at the place of shipment. ” 


c. Because this is the universal and notorious usage of the 
ice business, of which the court, as experienced men acquainted 


with affairs and with practical business methods, will take notice. 


d. Because the evidence in this case shows affirmatively that 
the borrower provided the vessels when he was getting the ice, 
[ (Exhibits), (E. p. 9), (G. p. 10), (H. p. 11), (1. p. 11), 
(J. p. 11), (lL. p. 12)], and hence for the contract to be 
reciprocal, the lender must provide the vessels when he would 
retake his ice. 

On the various grounds already stated, it is submitted as 
beyond dispute that in retaking their ice, the plaintiffs were the 
moving party and to do the first act, viz.: to go after the ice, 
to provide vessels and to give the defendants reasonable notice 
thereof. This, by necessity, made the plaintiffs, and not the 
defendants, the electors of the delivery time, and they had the 
right to elect any reasonable date within the shipping season of 
LAS. : 

“ Whenever by the contract an election is given, that election 
is with the moving party, the one who is to do the first act. ” 

Co. Litt. (145 a. ) 
Leake on Contr. 354, 


Chitty, Con. Vol. 2, p. 1061. 


The language of Lord Coke is: 

‘*+In case an election be given of two’ severall things, alwaies he which is 
the first agent. and which ought to doe the first act. shall have the election. 
As, ifa man granteth a rent of twentie shillings or a robe to one and to his 
heires, the grantor shall have the election, for he is the first agent, by payment 
of the one, or deliverie of the other. So if aman maketh a lease, rendering a 
rent or a robe, the lessee shall have the election causa qua supra. And with 
this agree the bookes in the margent (g). Butif I give unto you one of my 
horses in my stable, there you shall have the election, for you shall be the first 
agent by taking or seisure of one of them. And if one grant to another 


twentie loads of hazill or twentie loads of maple, to be taken in his wood of 
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D., there the grantee shall have election, for he ought to doe the first act, ‘ 
sci/., to fell and take the same. 

Especially is this true if the election is as fo time only. 

‘Tf a condition be in the disjunctive, he who ought todo the first act shall - 
have an election to do the one or the other; and where the disjunctive goes j 
only to the time and that is referred tothe request of the obligee, it gives the : 
election to himas todoat Mich. or before, at the request of A. 1 R. 446 1. 35, 37.” 

Com. Dig. Condition (K. L. ) 

Thus: 4 

‘‘If A. agree to reinvest a sum in three per cent. consols, in the name of B., j 
charging the stock at a certain price, or to pay the sum in bank notes, on B. 
giving A. siz mouths’ notice, itis in the election of B. whether he will have ’ 
the money reinvested, or paid in bank notes.” 

Chippendale v. Thurston, 4 C. & P. 98. 
’ 


y 4 Chitty, Contracts, 1061. 


Suppose the contract here read that “ defendants were to return 


the ice next year,” 4 c. [SSO “on plaintiffs providing vessels and ‘ 
qiving the dh reasonahl notice thereof.” That would be precisely f. 
Chippendale’s case. Would not the election be in the plaintiffs i} 
. without doubt? é 
But we have already seen that, as applied to the evidence in ' 
the case at bar, the words above suggested “ on plaintiffs provid- 
ing,” &c. are imported into this contract as matter of law, the 
same as if written in by the parties. 
: 


Hence the analogy of Chippendale’s case is complete. 


We submit that this principle runs through the law; that f | 
: | | ; 
wherever there is an election of alternative acts or times (he ; 


MmONMING party bas that election. 
So ina Commodatum, if by the terms of the borrowing (te 


} rey is to feteh the article back “ next year, he to do the 


OPT O! 
moving, as in portable articles, or where expressly so contracted, 


then the borrower may have the election of time within the vear, 


se he is the actor. But where, cither from the bulkiness of T) 


ne 


le 


the articles or from the nature and environment of the contract, 
the lender is to vo after his property “next year,” and fetch it 


back himself, then the election is with him. 


b. 

Again, the plaintiffs have the election because this contract like 
every other must he construed with ref rence to the situation and 
rntention of the parties at the time it was made, their own 
practical construction of rf atte rvards, and the peculiar nature of 
the ice business, and when so construed, it is plain that both 
parties must always have contemplated that the election for 1880 
was with the plaintiffs. 

Consider : 

l. The nature of thie commodity, perishable, quick to melt, 
kept at great expense, rapidly fluctuating in value. Who could 
sell, or, who would buy such property, unless the buyer could 
control the ime when he could demand and have it? And who 
would ever lend it, unless he could take it back at such reason- 


able time is he would ? 


2. Consider the object of the parties in making the exchange : 

On the defendants’ side, it was to obtain ice in 1879, 
which they unexpectedly needed for customers, after they had 
closed their own houses, and to avoid re-opening them for these 
scattered cargoes. Such re-opening, it is well known in the 
business, would expose them to great waste and expense. (See 
Exhibit G, p. 10.) 

On the plaintiffs’ side, the object was as well stated by them in 
their letter to defendants, July, 1880, “ Our sole object in making 
this exchange, no one knows better than you selves, was to tide 
us over to such a time during this season as the ice could he 


marketed at SO reasonabli youre, exhibit Je }). Ld. } 


The defendants’ object was accomplished in 1879. They obtained 


1() 


thie ir Ice nD that ve ar. ds and when they wished, The plaintiffs’ 


object could not be accomplished, unless they had the right to 
retake their ce as and when they wished in L&SQ, ana ful any 
time when it could best be marketed. The plaintiffs, and not 
the defendants, must be the judge of that time, else the purpose 
of the contract fails and thi plaintiffs would take no benefit 
under it. 

from the nature of the busine =S, the plaintiffs, if the ele tion 
were not theirs, might lose not merely their right to make the 
best sale of this ice during 1880, but any sale. 

It is familiar business knowledge, which the court will take 
notice of, that Ice always is and must he sold deliverable at the 
buyer's option during the time appointed by the contract, the 
buyer furnishing the vessels. It appears that in this ver) 
case, the plaintiff sold this ice over in 1880, with the 
defendants’ kn rw Le dye, cit) | the buyers, { [lanco k and Crowell, 
essels and called on the plaintitts to load them. 
(pp. 18, 20. 

It is indispensable that the party pros iding vessels should hav: 
the election of delivery time during the season, else he provides 
his vessels for naught, and must procure them and keep them on 
demurrage at great expense and for an indefinite time. For the 
lender of ice, therefore, to meet the market at all, he must sell 
deliverable il buver's option, and this he could hot do unless he 


has himself the election of time. Without it would he ever lend 7 


5. Again, the contract was undoubtedly meant to be 
reciprocal. It was not a bailment for hire, but for mutual and 
equal accommodation. There was no consideration for imposing 
any burden on one, not imposed on the other, and no such burden 
was meant to be imposed without consideration. © Whatever 


rivhts the defendants hac and used under it in LS7o, the 


4] 


pluintifls were to have the same rights in 1880. But we have 
already seen that the defendants claimed and exercised, without 
objection, absolute control of the delivery times during 1879. 
Unless, therefore. the court shall give the same reasonable control 
in 1880 to the plaintiffs, the mutuality of the contract fails. 


4, Again, the plaintiffs could retake their ce when they 


pleased in LSat). Aig Pdi Re bhi purpose or thre borrowing itis 
e erhausted. 
Thus in a loan, if the purpose of the loan is exhausted, the 


contract is construed henceforth for the lender's benefit, and he 
may take his property, even though the time of bailment has 
| not expired. 
t | Lay v. Lawson, 25 Ala. 577. 
Bailey v. Colby, 34 N. H. 29. 
| Pothier, Pret. a Usage, N. 26, 2. 
‘i Thus where a manuscript is loaned for a week to be copied, 
and the copy is made in two days, the lender is entitled to have 
. the manuscript back abl once, 
Story on Bailments, § 257. 
Hlere, the borrowing bv detendants was not for con/inuous use, 
but was for 1879 alone, and by their taking and sale of it in that 


year, was exhausted. 


As with the “ Commodatum.” so with the “Wutuum.” The 

3 purposes and rights of the borrower 1D the contract were then 
) 

‘ accomplished and exhausted. Ilenceforth, the contract was to 


he kept alive and construed to secure, and not to defeat, the 

purposes and rights of the lender; and to this, the lender's power 

to take back his we at his OWT) election, Wiis indispensable. 
Since the ice was to be returned from and at “ defendants’ we 


houses,” even if defendants, under the contract, had the right to 


keep the ice there till the last of the season. they could not use 


A 
i 
. 2 
2 
1 because ONC® cone, i eould not he replaced, and they could 
not TL their eontract with the plaintiffs. 
1f th def ndants houses were once emptied in LSav, after the 
hipping > son had hegun, from the nature of the business, they = 
eould not Lo yetilled > is tO ynswer plaintiffs contract. lce 
houses, %8 ‘5 well know? niust be especially equipped for filling, 
with pe! uliar ™ chinery, Ze* and slips This equipment they 
hav’ during ‘he winter, but nol during the summer 5 lhesides 
the mic, stable wialstice meltage. and expense in undertaking to 
mo ice from One POLLSE Lo another and load it into that house, 
would practically ent Up Lint cre 
The borrowels therefor had no further object in not 
delivering the ice on eall. 
5 The pl ‘ntiffs are entitled to have the contract construed 
sO thal they, AS wel| as the defendants, shall have some Loeneficial 
us of the contract and ot the i Cc. 
1 Chitty Contracts, L110, L111, n- (5) 
ho this each part) must have ahsolute control of the ice in 
his yew defendants ye" is 104, plaintitls [Sav defendants 
say: let us use up yout ‘ce this yeas - @, 1849; and you may ~ 
use up same amount of ours | next year, + @, 1L85¥. “ Next 
year i= used merely in antithesis to 1st —_ means not some- 
time but airyten during shipping senson. To make it mean 
the end ot shippine -egson, OF any time at defendants whim, 
would make ‘¢ valueless to plaintiffs. lee 18 cold tor eummer 
winter. | 
for ice the last day; or 
waters 
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customer knew he could not get it till the very last days or day 
of the season, barely in time to escape from the river as it was 
freezing into a new crop. 

And as ice is always sold f. o. b. and the customer must 
furnish the vessels, how shall he know when to furnish? Shall 
he keep them on demurrage? Unless the customer can know and 
control the time of providing vessels, will he buy, or could the 
plaintiffs hope to sell? 

[ce to be returned ou such conditions is unsaleable and worth- 
less to the lender. Under a contract so construed, the lender 


could have no benefits and all exchanges of ice must stop. 


6. Nor would such a construction advantage the borrower. 
Having chosen to sell his ice in 1879 and holding it in 1880 only 
for the lender and as his, the borrower can lose nothing by 
its prompt delivery on eall. 

The price at the time of delivery whether one dollar or ten 
dollars per ton matters not to him. Under his contract the ice 
returned need not and cannot be supplied from the open market, 
but must come from his own houses and hence be put up by him. 
The cost of the ce to him, therefore, is constant, and is simply 
the cost ot putting it Ul}, and his loss or onin is measured solely 
by the difference between that cost and the value of the ice 
when he borrowed it in L879. If the price falls in L880, it adds 
nothing to his gain. If the price rises, it adds nothing to his 
loss. 

It he could keep the ice till the last day of LSS, we have 
seen that under his contract he could not use it. It belongs to 
the lender and it must be kept on hand, because if used, from 
the nature of the business it cannot be replaced. The borrower, 
therefore, gains nothing by /afe delivery. 


On the contrary ear/y delivery would be a gain. 
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The sooner shipped, the less the meltage, the waste by run- 
ning together in the houses, the difficulty and cost of shipment. 
it would take more harvested tons to fill the defendants’ contract 
in November than in July. 

The defendants cannot under their contract keep the ice to 


sell it and to keep it and not sell it is absolute waste. 


(/. Finally —the whole contemporaneous interpretation of 


the Contract Dy ly rth parties before cLth dispute irose shows that 
if the plaintiffs obtained any right by their contract, they 
obtained the right to elect their time of delivery during 1830. 

From the making of the contract in September, 1879, down 
to its breaking in July 1880, every word and act of both 
parties recognized, and implied the reciprocal right of each to 
elect his time of taking the ice during the season in which he 
was to have it. 

The contract began September 6, 1879. In the very letter 
making the contraet (Exhibit “ E,” p. 9) the defendants assume 
their right to elect the delivery time during their year, 1. e. 1879. 
They Sib ve - have decided to ship one More cargo and have 
ordered a vessel tor that purpose.” Qn the other hand in plaint- 


iffs’ letter of September 9, 1879, accepting the contract (Exhibit 


“PF, p. 9) they do not dispute and therefore admit this right of 


election in the defendants for 1879. In defendants’ next letter 
September 13, 1879, (Exhibit “G,” p. 19) they again claim 
i la re : ee 
and exercise this right of election in themselves, saying: 
We tind that there is going to be quite a demand for Eastern ice this fall, 
and we shall be obliged to use more than we calculated on. We have ordered 


j ' ‘ 


Messrs Kilham, Loud & Co., to send one vessel a week to your place until 


In plaintiffs’ postal card of reply September 17, 1879 (Exhibit 
“I,” p. 11) they again recognize and assent to this right in the 


detendants. 
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In their next letter of September 17, 1879, (Exhibit “I,” p. 
11) the defendants are even more distinct in claiming the right of 
election in themselves under the contract. They say: 

‘We are getting anxions about ice and hope you will see that it is shipped 
as soon as the vessels arriv 

In the defendants’ letter of September 20, 1879, (Exhibit 
“J,” p. 11) they complain to the plaintiffs that their vessels 
were not loaded promptly on arrival, claiming that a vessel 
though it arrived on the 12th, was not loaded till the 18th. 

September 24, 1879 (Exhibit “ H-1,” p. 20) the plaintiffs 
explain and apologize for this delay, clearly admitting the 
defendants’ right under their contract to have the ice delivered 
on call and with all promptness, and say that there is no proba- 
bility of any further delay occurring. 

And in the defendants’ letter of Sept mbher 24, 1870. (Exhibit 
"a }). 1) they acai Say 

‘We will continue to order one vessel per week from your place for the 
present.” 

In the defendants’ letter of September 30, 1879, (Exhibit 
*H—3.” )p. 21) the recept the plaimtiffs’ excuse of September 
24, (Exhibit “H-1,” p. 20) for the delay in loading. 

In defendants’ telegram, October 9, 1879, (Exhibit ” L,” })- 
12) they again insist on their right to have ice promptly on call, 
saying: “See Berry and have our vessels: loaded at once.’ 

The detendants’ letter, November 19, 1879, (Exhnbit “N,” p. 
13) markes the close of shipments for 1879, and the last ice 
called for by the defendants. The right in the defendants to 
have their cargoes on call and to elect their own time on furnish- 
ing vessels, is thoroughout assumed and exercised by the 
defendants and admitted and acted on by the plaintiffs. 

Thus the matter stood, upto January, 1880. Up to this time, 


the defendants had been the ones to call for ice, and the plaintiffs 


AG 


the ones to deliver; the defendants the ones to assert the right, 
the plaintiffs to perform the duty. And up to this time the 
defendants had consistently and uniformly construed the contract 
to be that they could call for their ice when they would, 
furnishing the vessels themselves, and giving reasonable notice 
thereof. ana that the plaimtiffs were then bound LO deliver. The 
plaintiffs on their part, though against inte rest, had as uniformly 
admitted this construction of their contract and their duty under 
it to so deliver on call. 

Henceforth, the situation ts reversed. The plaintiffs became 
the ones to claim the rights, and the defendants the ones to 
perform the duty. The defendants, during 1879 had claimed 
and received their,ice on call, It now became their duty to 
deliver it on eall in like manner. 

The defendants had deliberately chosen their construction of 
the contract when that construction was in theirown favor. The 
plaintiffs had concurred and acted Upon that construction, and 
had delivered three thousand two hundred ana forty-tive tons of 
ice on the strength of it. We submit, as matter of law, that the 
defendants will not be permitted but are estopped after this to 
deny that construction as soon as it became favorable to the 
plaintiffs, and to set lp) the opposite construction. 

The time now came for the plaintiffs to sell their ice as best 
they could for 1880 shipment. 

Accordingly in January . L880, the plaimtitls notified one of the 
defendants that they had an offer for the ice and what the offer 
was, and gave the defendants the privilege of the purchase, which 
they declined, saying they could put it up cheaper. (The report 
of the case, by misprint, reads “ purchase it cheaper,” but the 
context shows that it should he “ put if up cheaper. oi Finally 
the plaintiffs —still acting ana having A | neht to act on the con- 


struction thus uniformly put upon the contract by both parties, 
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and especially by the defendants — sold their ice in defendants’ 


houses, with defendants’ full consent and advice. 


James B. Dingley, p. 18. 


‘In January, I told Oler we had an offer for the ice. I said ‘ lsuppose you 
do not want to purchase that ice.” He said No, he could put it up cheaper. 
1 told him what we could get for it what we had been offered for it. He said 
he could put it up at less than seventy-tive cents per ton. Ice of 1879 was much 
better than that of 1880 We contracted for the sale of the ice. He (ler) 
knew of it: he advised our making the sale. OQOler said, in July, he thought 


they might have from three thousand to five thousand tons strplus. ”’ 


Fuller Dingley, p. 20. 


“In January, 1880, my brother told Oler we had an offer for our ice in his 
houses. and asked him if he would like to buy lle said he did not Asked 


his advice about selling, and he advised us to sell 


The precise terms of the contract are not shown, but enough 


appeal s LO slic V\ 


1. That the buyers were to furnish vessels, and. 


| 


2. That it was deliverable on call, or at buyer's election as to 


time of delivery. 


‘‘We were called on to deliver the ice under our contract of sale. We had 
vessels tendered us to load mi we called on Marson & Co.'s agent for the ice. 


Vessels were not accepted We have never received any ice from defendants 


in return ior that we ict them have. 


( James Lb. Dingley, }). LS. ) 


Furthermore, the defendants, as ice dealers, well knew that 
these were the usual terms of sule, ana that, from the nature 
and usages of the business, any sale must oblige the vendee to 
furnish vessels and give him, of necessity, the right to furnish 


them and call when he would. The defendants knew that 


plaintiffs were treating that ice as absolutely theirs, as deliverable 
and transferable on call; they knew that the plaintiffs could not 
sel] ut all, except by virtue of this control and election of the 
time of delivery. They permitted and encouraged the sale. 
June 7, 1880, they wrote the plaintiffs (exhibit 2, p. 17) “I think, 
from the way our houses are turning out, we shall have about 


five thousnnd tons to spare. va 


And they repeated the same in conversation with the plaintiffs 
in duly, L&so. 
‘ Oler said in July he thought they might have from three thousand to five 


thousand tons surplus. ’ 


> 


James Lb. Dingley, }). ld. 


In June or July, 1880, they were again reminded by the 
plaintiffs that the ice had been sold, and sold on call; that the 
vendees might call on Dingley and he on the defendants any day 
for it; and that their refusal to deliver ice worth five dollars a 
ton meant ruin to the plaintiffs. “I had conversation with 
William Oler, in June or July, at Gardiner. He said, ‘What 
about that ice we had of yours?’ I said I was expecting parties 
we had sold it to would call for if any day by expected they would 
call in May. Oler said he did not know about that,— delivering 
their ice to us, taking it at a time when ice was worth fifty cents 
per ton and delivering it back when it was five dollars per ton ; 
he did not think that was right. I said: "If you refuse to 
deliver that ice you will ruin me. Ihave sold it; and ice is 
so high now it would ruin me if you refuse to deliver it.” Oler 
said he was not aware we had disposed of the ice. I said his 
father was fully aware of it when he was there. He said he 


would not say anything further until he went home, and then 


he would communicate with us.” 


uT 
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In this most important conversation, Oler said no word 
questioning the right of the plaintiffs to elect their time but 


complained solely that ice had risen since they borrowed. 


Even in breaking their contract by the two letters of July 


, oe — . ' 
ith and July loth, (Exhibits “ R° and “T,” pp. 14,15 and 16) the 
5 defendants did not question the plaintiffs’ right to elect the 


delivery time, and claimed no right of election in themselves 
but claimed to repudiate the whole contract on other grounds. 
Striving, as the defendants then were, to evade their contract, 
and under the sharp stimulus of interest, would they not have 
discovered this defense themselves if it existed and plainly said 
“you can not oblige us to deliver now. We have the whole 
season to perform, and the delivery time has not come till we 
«/ elect,” If such a construction had been possible, or within the 


contemplation of the parties ? 


Will the court adopt a construction which the parties never 
contemplated, and which would defeat and not uphold the 


contract. 
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STATEMENT OF THE CASE. 


Upon the ? 1st day ot July, IS80, James Bb. Dingley 


ana Koller Dingley, eitizens ot the State of \laine. COT PO- 


Sing 
(cour 
ot as 


into 


the firm of Dingley Brothers, brought, in the Superior 
t of Kennebe (County. in the State ot \laine. citi action 
sumpsit for an alleged breach of a contract entered 


with them by Wesley M. Oler and William IL. Oler, 


citizens of the State of Maryland, composing the firm of W. 
M. Oler & Co. (Printed Record, 4, 5.) 


The case was thereupon, in due time and form, removed 
by the defendants, Oler & Co., into the Cireuit Court of the 
United States for the District of Maine, (printed Record, »,) 
where (a jury having been waived, printed Record, 6,) it was 
tried before Court (Judges Lowell and ox } during the 
September Term, 1881, (printed Record, 6;) but, having 
been kept under consideration by the Court, final judgment 
Was rendered Onl the 22d ot September, L882. in tuvor of the 


plaintiffs for $7,335.35. (Printed Record, 21.) 


The opinion of the Court, as delivered by Judge Lowell, 


will be found on pages 28 to 30 of printed Record. 


2d. From the judgment thus rendered the plaintiffs 
(printed Record, rm ana also the defendants, (printed Ree- 
ord, 8.) sued out a writ of error, 

The questions brought up for review here arise upon ex- 


ceptions taken by the respective parties to rulings made by 


the Court. after the testimony Wis closed, Hpon matters of 


law in response to requests from counsel for the respective 
parties. (See plaintiffs’ bill ot exception, printed Reeord, 
2? to 24: and defendants’ bills of exceptions, printed hec- 
ord, 24, 28.) The points thus ruled will be stated particu- 
larily hereatter. 

3d. The plaintiffs, Dingley Brothers. residents of Gardi- 
ner, Maine, were, in 1879, and in years prior and subse- 


quent thereto, engaged in the ice business on the Kennebec 


~ 
* 
endl 


river, cutting or purchasing it, and shipping it to various 
points, 

The defendants, Oler & Co., were ice dealers in the city 
of Baltimore, Maryland, getting their supply from ice 
houses of their own on the Kennebec river, as well as else- 


where. 


$. The contract, tor the dilleged breach of which the 
action in this case Was brought, is to be ascertained trom 
certain letters which passed between the plaintiffs and de- 


fendants in the vear 187%. 


+. There was a special finding of the facts by the Court 
below, which is contained in the respective bilis of excep- 
tions of plaintifts and defendants. (Printed Reeord, 22, 24.) 
This special finding contains extracts from the letters, by 
which the contract was made, and also of the letters which 
are supposed to contain the alleged breach ot the eonutract : 
but the letters /hemse/ves are ** made part of this statement.” 
(Printed Reeord, 2). 

We re-produce here the special finding, giving the letters 
above referred to, however, more in full. We quote from 
p. 24 of Record, from detendants’ bill of exceptions, (ilalics, 
where occurring, being ours): ‘“* The Court found the fucts 
to be that late in the season of 1879, the plaintifts, find- 
ing themselves in possession of a large quantity of ice un- 
disposed of, and which (threatened to be a total loss, pressed 
the defendants to biry Some or all ot it. Both parties were 
dealers In 1ee, cutting it pon the Kennebec river, and ship- 
ping it thence during the SCUSON, that 1s, while the river is 
open. The offers of the plaintitts were rejected, but the 
detendants, by their letter of Septem ber >. IS70, made a 


counter-otier *TO take a curygo and return the same to vou 


next year from our houses.’ The plaintiffs, by their letter ot 


September 9, 1879, accepted this offer, and several cargoes 
were delivered Upon the same terms, The total delivery 
was 3,245.25 tons.”’ 

We now give fuller extracts from the letters above re- 
ferred to, giving all such portions as seem to bear upon the 
contract. 

6. The correspondence Was opened by Dingley Brothers 


by their letter of August 15, 1879. (Printed Record, 6.) 
“(ZARDINER, August 15, 1879 
Wi sley M. (O/, 4 (Ty a. Baltimore. 
DEAR SIR: 


Through the knavery and unmeasured villany of the Bar- 


. 
e 


kers, we find ourselves saddled with six thousands tons of 


ice in this wise: last winter, under their fair promises, we 
were induced to purchase of Mr. Berry said quantity of ice, 
advancing on the same 82,000, * * * Now here we are 
with this upon our hands, and probably no sale for it this 
season; and, by the terms of the contract with Mr. Berry, 
the ice is forfeited to him upon the closing of the river, if not 
shipped, 

Now it occurred to us that we might make some ex- 
change with you in some manner that might save us. or 
partially so, and not greatly to your disadvantage. We 


have been waiting to see what turn matters took in Wash- 


ington, but have now concluded to abandon the idea of 


placing any of it there this season. Do you not think you 
might relieve us in some way without damage to your own 
interest. 

(Signed,) 


DineLEY BrRoTHERs.”’ 


To this letter, Oler & Co. replied on the 19th of August, 
saying: ‘We feel sorry that you should be placed in your 
present position, in regard to the 6,000 tons of ice, and 
were it in our power, would be glad of the opportunity to 
do you a favor in relieving you of it,” but explaining that 
they had already, by i mistake ot their agent, been obliged 


* . ‘ . . 
to ship more ice trom the Kennebec than they needed. 


In answer to this letter, Dingley Brothérs again wrote on 
August 27, 1879, saying: ‘“ We were earnestly hoping that 
you might be wanting to ship more ice from the Kennebee. 
We were thinking that you usually shipped a few thousand 
tons, late, for oysters, &c., and were thinking you might 
make an exchange with usin some way. In that case, of 
course, we could not expect you to buy at any reasonable 
rate, if at all, but thought perhaps you might ship from 

Berry’s, and leave over some in your buildings, and 
will ask you to do something of this kind if you make 
further shipments,” &c. (Printed Record, 7.) 

To this letter Oler & Co., on September 3. 1879. replied, 
saying: “s At present W riting we do not expect to ship 
any more ice, but if we should need one more cargo, we will 
bear you in mind,” (Printed Record, Ss.) 

Dingley, writing on the same day, (Record, 8,) (wrongly 
printed in Reeord as April 3d,) again express an, earnest 
hope that Oler & Co. will be able to take a portion at least 
of their ice, and saying, “‘of course we expect you to make 
such terms and arrangements as will not result to your dis- 
advantage.” 

Dingley & Bro. also in this letter ask Oler & Co. to see if 
they could not sell the ice to Cochran & Co., another ice 


firm doing business in Baltimore. 


In answer to this lett r. Oler & (‘o. wrote their letter ol 
Sept mber G, 1879, reterred to in the statement of tacts found 
by the Court. 

In this letter. after telling Dingley bros. of their ettorts 
to sel] the Ice to Cochran X Uo., they Say: 

“We have decided to ship one more cargo, and have 
ordered a vessel for that purpose. It would of course be 
more convenient ter lis to ship this CUPeO from our Owl 
houses, but remembering past favors, we feel inclined to 
assist you in your present difficulty, and will load this cargo 
at your house, should our terms be agreeable to you. We 


of course do not entertain the idea of buying, having a 


superabundance on hand; but will take this cargo, and return 
same to you wert year from our houses, 

“We wish heavy and perfectly square ice, as this is the 
only kina we can use, Tor we want it for our oyster trade. 
which demands this kind. If this 1s satisfactory, you may 
show this letter tO Marson.”’ [MW ho wis ler AN Co.’s agent in 
Maine, ] ‘as an order from us.’ 

To this letter. Dingley bros. replied ot} September . 
187%, as follows: 

“Yours of the 6th is received, and we are very glad of 
the opportunity of starting a little of our ice, and you shall 
have the best there is, and we think you will not regret your effort 
to accommodate we. 

“From what you write, we think you have in mind to 
load the ice yourselves; our contract with Mr. Berry is for 
him to pack on board, suitably dunnaged, &c. To this we 
do not suppose you will object, as it saves you so much 
funds until another season. And this we are willing to do, 
and more. if iee should be worth more than 75 cents per ton 


another season. We shall give You some advantages on 


— 


— 


what you may have of ours in your buildings, and can most 
likely furnish you with some room in the old buildings, 
(Barker's) if you need it. This would protect you from loss 
in that direction in case of a good winter, and, in fact, WE 
DO NOT PROPOSE TO YOU TO BECOME LOSERS ON ACCOUNT OF EX- 
TENDING US THIS ACCOMMODATION.” (Printed Record, 9, 10.) 

To this letter Oler & Co. replied, and after saying they 
found that, in consequence of the demand for ice, they 
could tuke more than one cargo, they Say : - WwW note your 
remarks in regard to this exchange, and assure you that we 
felt satisfied that it would come out all right in the end; ” 
and “we have written to Marson and given him necessary 
instructions in regard to overseeing the loading. The 


arrangement is perfectly pleasant to us. 


There is nothing material to note in the turther corTrres- 
pondence in 1879, except that Dingley Bros. offered the re- 
mainder of the Berry ice to Cochran & Co., of Baltimore, at 
sixty cents a ton, but were not able to sell it to them, the 
liighest price suggested by the latter being forty cents. 
Dingley Bros. were willing to accept an offer from them of 
fifty cents. (See letter of September 24, 1879, printed Kee- 


ord. pace )—hottom. ) 


7. Matters remained thus til] July, L880, except that, ae- 
cording to the testimony of the Dingleys, some conversation 
took place between Mir. W. HH. Oler and the Dingleys, in 
January, 1880, in which house-room for the ice which Oler 
& Co. owed to Dinglevs was referred to, and in which conver- 
sation Mr. ( ler advised the Dinglevs to sel] the said ice, de- 


clining to buy it himself. (Printed Reeord, 17, 18, 19. 20.) 


This conversation is not, in the judgement of the counsel 
for Oler & Co., in any way pertinent to the questions now 
tO he decided. 


8. In June or July, 1880, the subject matter of this ice 
was referred to in a conversation between Wesley Oler and 
one of the Dingleys. (Record, 14.) 

We quote the conversation as given by Mr. Dingley: 
(Reeord, page 14.) 


“7 had a conversation with William Oler in June or July, 


ISSO. at Gardner. Ile said *‘ what about that ice we had of 


yours. [ sail | was expecting parties we had sold it to 
would call for it any day; expected they would call in May. 
Oler said he did not know about that—delivering their ice 
to us, taking it a time when ice was worth hitty cents a ton 
and delivering it back when it was five dollars a ton; he did 
not think it was night. | sail, * if you refuse to deliver that ice 
you will ruin me. I have sold it, and ice is so high now, it 
would ruin me if you refused to deliver it.” Oler said he 
was not aware he had disposed of the ice. [| said his father 
was fully aware of it when he was there. Ile said he could 
not say anything further until he went home and then he 
would communicate with us. I received a letter afterwards 


from the detendants.”’ 


9. In pursuance of this promise, Mr. Wesley wrote on July 
7, 1880, to the Dingleys, who repled on July 10, 1880, and 
were replied to by Oler & Co. on July 15, 1880. (Printed 
ltecord, 14 to 16.) 

[In their letter of July 7, 1880, Oler & Co., after referring 
to the correspondence of the previous year, and quoting from 
the letter of the Dingleys of September 9, 1879, the words, ** 7x 
faet we do not propose for You lo become losers on account of Cr- 


hi nding iis this LE i) ;mnodation.’ and saving that Mr. W. HH. ( Mer 


! 


i) 


had no knowledge that Dingleys intended to sell the ice, and 
expressing regret that old friends should differ, say, “ but we 
feel that it is not just or equitable for you (in consideration 
of the ice being used only by us upon your earnest solicita- 
tion and upon your representation that you would lose the 
whole, unless we assisted you by taking some) to expect us 
to give you ice now worth tive dollars per ton when we have 
your letters offering the ice that we got at fifty cents a ton. 
We must, therefore, decline to ship the ice for you this 
season, and claim, as our right to pay you for the ice, in 
cash, at the price you ottered it to other parties here, or giv 


you 1e woh ii the market re aches that point.” 


10. In their reply of July 10, 1880, the Dingleys after 
saying that their sole object in making this exchange was 
to tide them over to such a time during this season, as the 
ice could be marketed at some reasonable figure, and saying 
that, acting upon this view they had sold the ice, they tell 
Oler & Co. that for the latter to ask a postponement in the 
delivery seems to the Dingleys hardly right. 

They then say, ‘‘ now whatever the final settlement of this 
matter is to be, we want you to fill our order; otherwise we 
cannot tell what the result will be.” Then after saying 
neither they nor Oler & Co. could afford to do wrong in the 
matter, and expressing their regrets that any difference of 
opinion should have arisen, they conclude their letter thus: 
“hoping you will take a more favorable view upon further 


reflection, we remain, truly yours, &c.” (Printed Record, 15.) 


11. To this letter, Oler & Co. replied on July 15, 1880. 
(Printed Reeord, 15.) 

After expressing their regret that they could not see the 
case in the light the Dingleys saw it, they re-state the case 


10 


as they understand it, and say: “ The case briefly stated ap- 


pears to us this, (as we think the correspondence of last year 


will show): Being very much troubled with the quantity of 


ice left on your hands by an unfortunate contract with the 
Messrs. Barker, you repeatedly urged and importuned us to 
help you out, and promised us if we would do so that no 
loss should result to us from the transaction. Under these 
assurances we at length agreed, purely for your accomoda- 
tion and relief, to take one cargo, and later, under the same 
influences, to take more. Now you ask us, af a time when we 
are pressed by our sales and by short supply threatening us 
and others, to deliver to you the equivalent in tons of the ice 
taken from you under the circumstances stated. This does 
not seem to us to be fair, and certainly does not comport or 
agree in any way with your agreement to protect us from 
loss by means of the favor we were intending to do you. 
We are reluctant to have ih disagreement or ditterence of 
opinion with old friends, but regard it our duty to protect 
our own interests, always with a proper regard to the dlic- 
tates of right. We eannot, therefore, comply with your 
request to deliver you the ice claimed, and respectfully sub- 
mit that you ought not to ask this of us in view of. the fact 
stated herein, and in ours of the 7th. 

You do not reply to our arguments, but simply ask us to 
surrender our well-formed opinion. 

(un you reas nabhly ask us to do this! 

[s not your usually clear and equitable judgment clouded 
by the manifest considerations of self-interest pressing upon 
yous 


We beg you to consider, anew, all the crreumstances of the 


transaction and vour assurances to us as inducements to 


. 
t 


ae aa owe” aan 


1] 


make it with you, and cannot doubt that you will be led 
thereby to admit that your request is not reasonable. We 
will be glad to hear from you in reply, but would be more 
pleased to have a personal interview, and venture to suggest 
that you come here for the purpose. Our business is now 
more active and confining than ever before. We are de- 
prived of the services of W. Geo, and therefore cannot come 


to see vou, 


12. Within three oT four days after the receipt of this letter, 
and without answering it, or im any way responding to its 
invitation to communicate with Oler & Co., Dingley Brothers, 
on the 21st day of July, L8S0. began this action. (Printed 
Record, 5.) 

13. It was admitted (printed Reeord, 14) that the value 
of ice on the Kennebee river throughout July, 1880, was 
five dollars per ton. 

It. was proved (printed Record, 19) that ice fell to two 


dollars per ton betore the SCaSO? of [S80 closed. 


RULINGS OF THE CoURT. 


A. The se are stated in the bill of exceptions of plaintiff 
and defendants, the two statements being substantially the 
samme. Print d Reeord, 23, 25.) 

We take the statement as contained in plaintiffs’ bill of 
exceptions, Reeord. 23. Upon these facta the Court 
held, as matter of law, (we break into paragraphs the 


passage in the Reeord containing the rulings): 


Ist. That there was a contract executed by the plaintifts, 


and to be executed by the defendants, who were bound to 
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deliver 3.245.25 tons of ice from their houses on the Ken- 


nebee river during the year L880. 


2d. That the year means the shipping season; and the 
defendants had the whole sCasOn, if they chose lo demand if. 


in which to make delivery. 


Sd. That the letters of July 7th and 15th, 1880, con- 
tained an unequivocal refusal to deliver any ice during 
that season; that the defendants having unqualifiedly re- 
fused, this action can be maintained, though brought before 


the close ot the SCASON]). 


4th. That the damages are not to be reckoned by the 
price of ice in July; that what the pleintiffs lost was 3,245 
tons of ice some time during the season; that the price of ice 
having gone down after July, and during that season, to two 
dollars a ton, the measure of damages must be reckoned at 


this rate, with interest trom the date oft the writ. 


B. To the law, as thus laid down by the Court, the plain- 
titts. iis well iis the defendants, excepted, and their respec- 
tive exceptions were allowed. (For plaintitts’ exceptions, 
see printed Record, page 23; and for defendant’s exception, 


see printed Record, 25.) 


ASSIGNMENT OF ERRORS. 


l. The plaintiff assigned as error in the foregoing rulings 


of the Court, the following. (Printed Record, 23): 


Ist. The ruling, that the defendants had the whole of the 


shipping season of 1880, if they choose to demand it, in 
which to deliver the ice. 

2d. The ruling, that the measure of damages was not the 
price of ice in July, 1880, when a demand was made and 


a refusal given. 


3d. The ruling, that the price of ice when it had gone 
down to two dollars au ton, was the measure ot damages. 
| The defendant assigned as error in the same rulings of 
the Court, the following. (Reeord, 25): 


1. The ruling, that a cause of action had accrued to 


the plaintiffs when the suit was brought. 
2. The ruling, that this action can be maintained. 
8. The ruling, that under a legal construction of the con- 


tract, the plaintiffs were entitled to recover, in any event, 


more than seventy-five cents per ton. 


ARGU MENT. 


In discussing this case, we shall: 


ie Announce and endeavor to maintain the several 
propositions which we think maintainable in the case—and 
then, 

2d. Applying the positions thus sought to be maintained, 
to the errors assigned on the part of the plaintiffs and 


defendants, we will state which of the rulings of the Court 


* tial , | 


should, in our opinion, be affirmed and which reversed. 


The propositions bel MWuich ‘ contend, are as follows: 


| st. That by the true constr ‘tion (>| the contract entered 


into between the Ding! ‘VS ath er & Co. In the year 1879, 


the latter were only bound to return the 3.245 tons of ice in 
the SCuUSOL ot LSSt). provided they could do st) without loss 
to them; that therefore they had a right to refuse to do 
more than pay the price which ice was worth at that time in 
IS7O at which ( ler & Co. took the ice ot Dingley bros, as itl 
accommodation to them, if the latter were not willing to 


walt for the deliver) ot the Toe till if fel] to such price 


2d. That if the foregoing proposition cannot ot) nian 
tained, vet, by thetrue construction ot the Contract as 
entered into in Is7@h), Oler NX Co, had “all al thre seCnson of 
Retell in which to deliver the ice, ana could root by required 


by the Dingleys to deliver it in July, 1880. 


Sa. That even if ler & Co. were bound to deliver the ice 
during the seuson ol ISSf), vet having. iis shown THE roour 
2] proposition until the end of the season to deliver, ne 
action could be brought in uly, ISSO, for the non delivery, 
even although the Court should construe the letters of Oler 
= (2@.. ot July Tth eod July both. ISSO. as an unequivocal 


refusal to deliver any ice during the season. 


ith. That even if the third proposition ubove stated can- 
not be maintained, and the Court should hold that an un- 
equivocal refusal in July, 1880, to deliver any ice during the 
season, would authorize the Dingleys tO bring an action 
immediately, without waiting till the end of the season; yet 


in this case there was nosuch unequivocal refusal; and that 


ss en 
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the letters written by Oler & Co. on July 7 and July 15, 
did not contain any such refusal, but On the contrary invit- 
ed further conference on this subjeet, which, instead of 
vranting, the action in this case was brought without any 
notice to Oler & Co., or demand upon them for the delivery 


of the ice: and therefore it cannot be maintained, 


5th. [If the Court should hold that neither the first. third 
nor fourth propositions can be maintained, and that the 
action can be maintained, then the measure of damages was 


rightly determined by the Cireuit Court. 


We will discuss these propositions in the above order. 


First Proposition. That Dy the true construction of the 
contract, Oler & Co. were only bound to return the ice, pro- 
vided thes eould do sc) without loss to them, anda that there- 
fore, they had a right to refuse to do more than pay the 
price the ice was worth in 1879, when Oler & Co. took it as 
an accommodation, if the Dingleys were not willing to wait 


tor the delivery till it tell to such price. 


The terms ot the contract are to be found in the written 
correspondence which took place in Septem be r, IS7%. The 
letters referred to are those from Dingley Bros, of August 
15, August 27, September 3 and September 9; and from 
(ler X  S ot August 1%. Septem ber 3. September t) and 
September 15. Printed Record, 6 to 10.) 

Their letters have been fully set out In a previous part 


of this brief, (pages 4 to 7,) and show that in 1879, Dingley 


hot 
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16 
Bros. purchased ot Berry 6.000 tons of ice, and advanced 
him S$? O00 on the purchase, One ot the terms ot which, 
was, that if the ice was not shipped from the river during 


the season of 1879, the same was forfeited to Berry. 


Having this ice on their hands, with no probability of 
being able to sell it, and so save the forfeiture, they asked 
Oler & Co. if some arrangement could not be made between. 
them, which would relieve Dingley Bros. from their dilem- 
ma, without damage to Oler & Co. (Letter of Dingley, 


August 15, Record 6.) 


The mode suggested by Dingleys was (letter of August 27, 
Record, 7) that Oler & Co. should ship the Berry ice to Bal- 
timore, instead of shipping from their own houses, which 
themselves contained more than Oler & Co. needed for that 
seasou ; the Dingleys stating that they could not expect Oler 


& Co. “ to buy at any reasonable rate, if at all.” 


When the request was first made to Oler & Co., they ex- 
pressed regret that they could not do the favor asked, as 
they then intended to ship no more ice that season from the 
Kennebee. (Letter of August 19, Record 7) But subse- 
quently finding they would need one more cargo, wrote 
their letter of September 6. 1879, to which Dingley Bros, 
replied in their letter of September De to which Oler 


&® do. replied on September 13. (Printed Record, 9, 10.) 


We contend that these two letters taken together show— 


(2) An expression of willingness by Oler & Co. to comply 
with the request theretofore made of them by Dingley Bros. 
to make an exchange of ice with them; and a proposition by 


ler & Co. if these terms were satisfactory to Dingley Gros. 


d 


yf 


d 


to ship in 1879 a portion of the Berry ice instead of from 
their own houses, and to return the same quantity from 


their houses to Dingley Bros. in 1880. 


(>) An agreement by Dingley Bros., that.if Oler & Co. 
would do us they proposed, the doing oft it should not resul 


in loss to Oler & Co. 


In support of the interpretations thus put on these letters, 
we submit— 

Ist. That the arrangemement was entered into solely for 
the accommodation of Dingley Bros., and was in no way for 
the advantage of Oler & Co. 

21. That the letters of Dingley Bros. preceding Oler 
& Co’s letter of September 6, all show that the understand 
ing of Dingley Bros. was that if Oler & Co. were able to 
comply with their request to come to their relief, it was not 
to result in damage to Oler & Co. (Printed Record, 6 to 9.) 

Sd. The letter of Dingle bros. of September 9, 1879, Ist 
suggests that as Berry was bound to load the ice they should 
be allowed to do SO), and thus Oler X ("o., would be saved the 
expenditure of money in loading, till the season of 1880; 
and, 2d, suggests what they would do if ice was worth more 
than seventy-five cents in 1880. Then, as if these suggestions 
did not meet the Case, they add : “In tact, we do not propose 
for you to become /osers on account of extending his acecommo- 
dation to us ”’ 

ith. To this letter, Oler & Co. reply on the 13th, and say, 
inter alia, (Reeord 1().) ** We note your remarks in regard 
to this exchange, and assure you we feel satisfied it would 
come out all right in the end :” and, again, “the arrange- 


ment is perfectly satisfactory to us.” 


iS 
5th. Can it be doubted that the plain import of all this 
correspoudence is that though the ice was to be returned in 
1880, if the price was the sume as it Was in Ls7:', and so it 
could be returned without loss to Oler & Co.. yet, if the 
price was such in 1880 as that a cargo of ice was then worth 
more than it was in 187%, there was no obligation to return 
it in specie, but only to give to Dingley Bros, an equivalent 
of that which Oler & Co. had taken in 1879 to oblige Ding- 


ley Bros.? 


6th. How otherwise 1s it possible that the return should 


be made without loss to Oler & Co.? 


7th. If Oler & Co. were obliged to return the ice at a// 
events in L880. #0 matter what it was worth, then assuming 
that ice was worth during 1880, (what it was actually worth 
when deliverey was demanded by Dingley Bros. in July, 1880,) 
S5 a ton, then Oler & Co. were obliged (there being 5,245 tons) 
to give Dingley Bros., in 1880, $16,225, for what was only 
worth, when they got it in 1879, >1,622, (measuring its value 
at fifty cents a ton, this being the price at which Dingley 
Bros. were willing to sell to Cochran & Co., of Baltimore. in 
September, 1879. See printed Record 20, bottom ;) that is, 
though Oler & Co. were assured they were not to become 
losers on account of their friendly act, they were to give in 
1880 an article worth fen times as much as that was worth 


which they got In 1879. 


C. 


If We are right mn this. our first proposition, then Wwe su b- 
mit that it follows that the Court erred in holding (printed 
Reeord, 25,) that the defendants were bound, at all events, 


LO deliver 3345 Tons ot ice during the vear 1880. and in 
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overruling the first request of the defendants to rule “ that 


this action cannot be maintained upon the evidence given,” 
(printed it eord., 24.) because— 

1. If the defendants were not bound to deliver in 188), 
if such delivery could only be made at a loss to the defend- 
ants (as we have endeavored to show). then it Was error to 


suv that there was an absolute obligation to deliver in L880. 


» If the defendauts were not bound to deliver in 1880, if 


such delivery could only be made at a loss to the defend- 
aunts, then it was error to rule that the action could be 
maintained on the evidence offered; because the evidence 
showing that ice was worth five dollars at one time, and two 
dollars at another, in 1880, was conclusive evidence that the 
delivery could only be made at a loss, in the absence of all 
countervailing testimony, that notwithstanding this excess 
in price over the price in 1879, the ice could have been 
delivered in 1880 without loss to the defendants. 

For illustration —there is no evidence to show that the 
high price of ice was owing In any way to a small supply on 
the Kennebec river; there is, therefore, nothing from which 
it ean be legally inferred that Oler & Co. could not have 
filled all their houses, even if the 3,245 tons had been taken 


out of them in 1879, instead of out of Dingley Bros.’ houses. 


Therefore there is nothing to show that if they were 
required to take 3,245 tons out of their houses to give to 
Dingleys in 1880, when ice was worth from five to two dol- 
dars, they would not lose just the difference between what 
that quantity of ice was worth in 1880, and what it was 
worth in 1879. Now, if there had been evidence that Od] r 
& Co. were only able to cut enough ice in 1880, to fill up 


the space left in their houses over and above that occupied 


} 


by the 3,245 remaining in them from the season of 1879, 
then it might with some show of reason be claimed that 
the obligation to deliver the 3,245 tons in 1880, did not 
result in loss to them, notwithstanding the differenee in 
price ; Inasmuch iis in Sllé I) hypothetical Case, if they had 
taken the 5 ee COS ti li} their OWT} houses, in 187%, they 


would have had just this much less to sell in 1880. 


Therefore, if we are right In our interpretation ot the real 
eontract entered mito between the parties, there Was ho 
other evidence to countervail the affirmative evidence that 


a delivery in 1880 would entail loss on the defendants, fur- 
nished by the cy idence ot the difference 1n) price. 
[t is, therefore, respectfully submitted that the rulings of 


the Court above mentioned, were clear error. 


bso- 


3. Again. The declaration in this case counted on an a 


lute agreement to deliver the 3,245 tons in 1880. 


Now if we are right in our interpretation of the contract 
entered into in 1879, then the evidence established an en- 
lirely different contract from that set ut in the declaration, 
and the detendants were neht in asking the Court to rule 
that ¢Ais action could not be maintained upon the evidence 
given (printed Record, 24): the exception expressly stating 
that the pleadings ure made part of the exceptions, ana the 
Court erred in overruling this exception, and ruling that 
there Wiis ahi absolute eontract to deliver in LSS0). iIrrespec- 
tive ot COnsequences tO defendants. (Printed Record, 3). ) 

There was an utter want of correspondence between the 
allegata and probata, 

But conceding ex gratia Argitint nti) that our first proposi- 


tion is not maintainable, we submit— 
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Proposition No. 2. (See page 14 of this brief.) That Oler 
& Co. had all of the season of 1880 to deliver the ice, and 
could not be re puir d to deliver it, or any part ot it, in July, 
LXS0), 

l. In the lett r of Oler & Co.. of September b, 187%, 
(printed Record, 9) they say: ‘* We will take this cargo, 
and return the same to you next year.’ The word year, the 
judge of the Circuit Court correctly says, as used by the 
parties in this matter, means the “ shipping season.” The 
~ Bex year, in the letter of Oler & Co., meant, therefore, 


the shipping season of ]S8S0. 


» We understand it to be settled law. that where there is 
an undertaking to do a thing in a certain year, or month, or 
any other determinate time, the party so undertaking has 
the whole year, month, &c., to perform his undertaking, and 
is in no default until the expiration of the period. 

2? Wharton on Con., 884. 
Benjamin on Sales, 684, 685, (1 Vol. Ed.) 


Z Parsons On Con. 


Proposition, \ P >>. “i S pag ] } ot this brief. ) That 


having all of the season of 1880 to del 


iver the ice, this ac- 
tlon was prematurely brought in July, L880. (which was 
long prior to the close of the season,) even though the 
Court should find that the defendants. by their letters of 
July 7 and July 15, 1880, (printed Record, 14, 15,) declared 


‘ ? } . ‘ ’ 
that they would not deliver the ice during the season. 


principle on which this proposition rests is thus 


The 


stated in Parsons on Contracts, (Vol. 2d, bottom page 809% :) 


“Tf one bound tO perform il future act, befor the time for 
doing it, declares his intention not to do it, this is no breach 
of his contract; but if his declaration be not withdrawn 
when the /‘me comes tor the act to be done, it constitutes a 
sufficient excuse for the default of the other party.” 


The principle here stated was, until quite recently, the 
recognized law in England. 
Mees. & W. 475. Phillpotts vs. Evans. 
+ Exchequer, 345, Ripley vs MeLure, (Parke, b. 
8S Add. & Ell. (N. 8.) 378, (Lord Denman.) 
Law Rep. 5 Exch. 326, Frost vs. Knight, | Kelly, 
C. B.) 


It is not denied that the English Courts have more fre, 
cently departed from this doctrine, and held that an abso- 
lute and unequivocal declaration by i party to a contract 
that he will not perform it, though made before the time 
fixed for his performance, will justify the other party in 
treating the repudiation of the first party as a wrongful 
putting an end to the contract, and in bringing his action as 
on a breach of It. 

Ilochster vs. DeLaTour, 75 Eng. Com. Law, 


678, (2 Ell. & B. 679.) 


Frost vs. Knight, Law Rep., 7 Exch. 111. 


Avery vs. Bouden, 5 Ell. & Bl. 714. 


95 


_ 


Nor must we omit to say that this Court, in Smoot’s case, 


15 Wall. 48, in mentioning the ease of Hochster vs. DeLa- 


Tour incidentally, does not signify any disapproval of it. 


But the doctrine of the older English cases is maintained 


by the Supreme Court of Massachusetts, in a very ably 


reasoned opinion, in which all the cuses are reviewed. and 


it 18 respectfully submitted. the doctrine there maintained 18 


the correct one. 
Daniels vs. Newton. 114 Mass. 539. 


See also—45 Conn. 496, Day vs. Ins. Co. 


In New York, the Court of Appeals, though referring to 


the case of Hochster vs. DeLaTour, have not adopted it, 


though it has not overruled it. 
See 61 N. Y. 496. 


But upon the supposition that the Supreme Court of the 
United States adopts the doctrine of Hochster.vs. De La Tour, 
Frost vs. Knight, and the other cases which have followed 


them. then we submit our— 


Proposition NN, 


See page 14 of this brief.) 


ryt, ; ° ’ ’ » 

Chere was no sucn absolute and unequivocal retusal ot 

(ler A ("o. tr at liv r the Ce during the senson of LSS), as 

authorized the plaintiffs to bring this action before the end 
‘ 


of the season. the defendants having, as we here assume, 


till the end of the season to make the delivery. 


Ise, 
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(a.) All the eases which assert the right of a plaintiff to 


bring the action before the time fixed for performance, de- 
clare that the repudiation of the contract by the defendant 
must have been unequivocal, fixed and absolute. 

Thus in Llochster Vs. DeLaTour, 2 Ell. X Lb. 67%, the CUuse 
in which, as we have seen, the doctrine had its origin, and 
which came up ona rule nisi to enter a non-suit, or 


arrest 
the judgment, 


ord Campbell says—(page 689 :) 
“The declaration in the present Case, in alleging a breach 
states a great deal more than a passing intention on the preur'l 


of defendant, which he may repent of, and could only by 
proved by evidence that he had utterly renounced the con- 
tract, or done some act which rendered it impossible for 
him to perform _ 


And acain — puoe HO) =) 


It seems strange that the defendant, after renoun i, the 


econtract, ana absolut ly declaring that he will verer a 


il. should he 


f mick } 
permitted to object that faith is given to his 


assertion. and that an opportunity is not left to him of 
changing his mind.” 


And in Frost vs. Knight, Law Rep., 7 Exch. 118, Byles 
: says: “An absolute, unconditional renunciation of a con- 
tract, before the time of performance, amounts toa breach, 
though only at the election of the promisee, 
And this Court itself, in Smoot’s case, 15 Wall. 48. 
above referred to, quoting with approval Benjamin on 


Ati CS, Baives, 
o 


A mere assertion that the party will be unable. or will 


to perform his contract, 1s NoT sufficient; it must be a 


Papict and TT Ot al. absolut retusal to perform the prom- 


and must be acted Upon iis such by the party to whom 


ne ~aar 


i 


the promise is made, for if he afterwards continues to urge 
or demand a compliance with the contract, it is plain he 
does not understand it to be at an end.” 

The Court also here, citing the case of Avery rs. Bouden, 
5 Ell. & Bl. 714, in which there was a contract by defend- 
ant to turnish a eargo at Odessa tor plaintift’s ship, said : 

-Atter the arrival of the ship, and within the 40 lay days, 
the officers of the ship, at four different times, applied to 
the a rent o1 detendant tor cargo, W ho said, *we have hone 
for you, and at last said, ‘I have no cargo for you; you had 
better go amas | pon this testimony the judges, both in the 
Court ol Exchequer, and ot Exchequer Chamber, were 
unanimous in tke opinion that this conduct of the agent 
did nof relieve the plaintiff from the oblhgation to remain 


the 40 davs. and that on that account, he could not recover.” 


See also the opinions of Coleridge and Keating, J. J., in 
Kreeth vs. Burr. Law Rep., 9 Com. PI. 214. 


| 


A.) Im the heht of these decisions, we submit there was 


no distinet, Lpnic juivocal, absolute, refusal on the part of ¢ ler 


> tin. to deliver the ice in the season of 1880, 


Unless the letters of Oler & Co. of July 7, (printed 
Record, 14,) and July 15, 1880, (printed Reeord, 15,) con- 
tain such refusal, there was no such refusal. 

The letter of July 7, 1880, was preceded by a conversa- 
tion about the ice, which took place a short time before the 
letter, between one of plaintiffs and one of defendants, in 
(sardiner. htecord, 14.) 

This was the first time, during the season of 1880, that 


the subject was referred to; it was a friendly discussion as 
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tO whether, under the terms of their agreement, the plain- 
titts could expect the ice to be delivered when it was worth 
$5 a ton, as against fifty cents a ton, when it was received 
the year before; the result of the conversation was, that 
Oler agreed to write to plaintiffs on his return to Baltimore. 
The letter of July 7, 1880, was the fulfilment of this 
promise, 

In this letter, Oler & Co., after saying that they felt it 
Was not just or equitable in plaintitts to expect them to give 
ice, ‘hen worth $5, in supstitution of ice worth 50 cents, 
when they had received it. Say “we must decline to ship the 
ice for you this season, and claim as our right to pay you for 
the ice ir cash—at the price you offered it to other parties 
ive you ice when the market reaches that point.” 


here, or 


ir 
* 


We submit as to this letter— 


ist. That taken in connection with the oral conversation 
out of which it arose, it is but a statement of their under- 


standing of the contract. 


Only one of the Olers had taken part in the oral conver- 
sation, and it was necessary for him to consult with his 
father, the other member of the firm, before announcing 


with authority their wnde rstanding of the contract. 


Fairly considered, therefore, the letter cannot be consid- 
ered as “a distinct. unequivocal, absolute refusal to perform 
the contract.” to use the language of this Court in 15 Wall., 
ik. It is, af mos/, but a mere assertion that they will refuse 


to pertorm the contract. which. according to the case in 15 


lt is but a declaration of their view of the case. at that 


time, that is, in the op ning of the discussion, but subject 


bc 


to review, if good reasons should be adduced by plaintifis 


in their reply. 


But 2d. It was not, even at the time it was written, and 
even if it were To be c ynsidered . final de fe rmination, ul dec : 
laration that the defendants refused to deliver the ice during 
that season: because they express] declare that if ice went 
down, during the season, to the price at which plaintiffs had 
in the previous season oftered their ice, defendants would 
deliver: the tee. 

Ilere, therefore, was practically a declaration that, as 
plaintitis were demanding the ice in July, and therefore 
wrongfully demanding it, as the season had not closed, they, 
detendants, would, if plaintifts insisted On their then de- 
mand, pay them in cash what ice had been worth the pre- 
rive the ice itself if it got to 


Deum) 


‘ 


vious senuson, or they would 
those prices, 

Now suppose ice had tallen to oU cents during the 8eCas00 ; 
clearly then defendants would, according to their promise, 
have delivered the ice, 

lnstead, theretore, of the letter, taken as a whole, de- 
claring unequivocally that they would not deliver the ice 
that season, it declares that we will not deliver at the 
present price, but if it goes down to a certain price during 
the season, we wi// deliver it. 

Now that it did not go down to 50 cents, does not touch 
the question whether the declaration in this letter was such 
an absolute, unequivocal refusal to deliver during the season, 
as justified the bringing of this action in July, without 
Waiting to see if it did iri) down to the lower price. 

Hlow can a declaration that we will deliver during the 


froOCcs down to a certain figure, be con- 


Dh 


strued tO an absolute. unequivocal declaration that they 
would, in no event, deliver during the season ? 


3d. And independently of the foregoing, this Court, 15 
Wall.,48,in the passage above quoted, says: “ It must not only 
bea distinet and une quivocal, absolute, refusal to perform the 
promise, but must be treated and acted upon as such by the 
party to whom the promise is made; for if he afterwards 
continued to urge or demand a complhance with the con- 
tract, it is plain he does not consider at an end.” 

That plaintifts did not understand Oler X Co.’s letter ot 
July 7, 1880, as a distinct, absolute refusal to deliver the ice 
in 1880, is conclusively shown by their letter in reply, dated 
July 10, 188Q, (printed Record, 15.) In this they ‘ urge” 
detendants tO review the miatter and deliver the ice. 

After discussing the whole subject, they say: 

‘Now whatever the final settlement of this matter, we 
want you to fill our order; otherwise we cannot tell what 
the result might be. It is not in our minds to do otherwise 
than right with anyone, and certainly with yourselves ; and 
it is our creat cl sire not to get complicated with the third 
party in that matter; and assure you that your regrets can- 
not exceed ours, that there should have arisen any difference 
of opinion concerning this affair: and certain it 1s neither of 
us can afford to do wrong by the other in it; and hoping 
you will take a more favorable view upon further reflection, 
we remain, truly yeurs, &e.” 

(/.) Then the only other thing relied on to show the re- 
fusal of defendants, is their letter of July 15, 1880, written 
in reply to plaintiffs letter of July 10. (Printed Record, 15.) 


In this, Oler & Co., after expressing their desire to do what 


‘ 


’ 


is right, and the regret of their inability to see the matter as 


~Q 


plaintiffs state it, they re-state the transaction of IS79 as 
they understand it; and then they say: ‘* Now you ask us, 
at A TIME when we ar pre sscd bi our sal 3. and by short supply 
threatening us and others, to deliver to you the equivalent 
of ice taken from you under the circumstances stated.” 

Then, after saying they did not consider this fair, or in 
accordance with the ugreement, and expressing their relue- 
tunce to have a ditterence of opinion with old friends, but that 
they feel justified in protecting their own interests, “always, 
however, with al proper regard to the dictates of right,” they 
aa: * We cannot therefore comply with your request to 
deliver you the ice claimed > and 7 spectfully submit that you 
ought not to ask this of us, in view of the fact stated herein, 
and in our letter of July 7.’ 

Then, after saying that plaintitts did not reply to defend- 
ants’ arquments, but only asked them to snrrender their well 
fixed opinion, the letter asks ** Can you reasonably ask us to 
do this?” 

“Ts not your usually clear and equitable judgment 
cloud d by manifest considerations ot self interest pressing 
on yout” 

Then, in conclusion, after asking Dingley Bros. to con- 
sider anew all the circumstances of the case, and expressing 
the heliet that if they do sO) they will be led to ccdmit their 
request not re asonable, the letter concludes : We would 
he clad te hear trom you in reply, but would be more pleased 
to have a pt rsonal interview, ana venture to suggest that you 


come here Baltimore) for the purpose,” giving reasons whvy 


they eould not go to see Dingle Bros. 


Now upon this le tter we submit. with confidens (Co —— 


OU 


(a.) That so far from an absolute refusal to comply with 
their contract, this letter was intended to continue the 
friendly discussion already begun, with the hope of per- 
suading Dingley bros. to take the same view of the con- 
tract as Oler & Co. did, and it not only invited the turther 
views of Dingley Bros., but urged a personal interview, 


With a view to some common and triendly understanding. 


How can this be treated as such an absolute, unequivocal, 
refusal to comply with the contract, as is required in all the 


CASES £ 


When the letter says, “* we cannot comply with your re- 
quest tO deliver you the ice claimed, “wna respectiully sub- 
mit yqu ought not to ask this of LIS, in view of the tacts 
stated herein, and in our letter of the 7th,” this, in connec- 
tion with the request for further correspondence, Or a per- 
sonal interview, can only mean that while this was their 
then opinion of what was fair and right, they were anxious 
tor a personal interview, to see if such interchange ot views 


would result in a change of their opinion. 


(b.) Moreover, and independently of the preceding views, 
there is no retraction of the otter made in the letter of July 
7. to deliver the ice should it ret down to the price therein 


named. 


And the only request which, in this letter of July 15, 
Oler & Co. say they cannot comply with, is the request 
made to deliver the ice ** claimed; that is, to deliver the 
ce at that particular time. which Wis the request made by 
Din 


Oler & Co. sav: ‘** Now you ask us, a/ a time when we are 


rley Bros. in their letter of July 10. (Record, 15.) 


‘ 
—— 


pressed by our sales, and by short supply, &e.”’ 


7 

There is, therefore, in this letter, no refusal to deliver 
later in the season. 

(e.) Upon the receipt of this letter, and.within three or 
four days after its receipt, and without a word of reply or 
warning, the plaintiffs bring this action on July 21, 1880. 

(d.) Assuming that the Court follows Hochster vs. DeLa- 
Tour, and the cases adopting it, the cases with one voice 
declare that this, as it were, exceptional doctrine, will never 
be applied but in cases where the refusal in advance of the 
time is absolute, unequivocal and distinct. 

We believe no case can be found where it has been ap- 
plied upon tacts like those in this Record. 

[If we are right in either the Ist, 3d or 4th of our proposi- 
tions, above presented, | Record, 14.) it results that the action 
cannot be sustained, and the judgment on our appeal must 


be reversed, without ra renire facias di noodde. 


Propositi m No. 5. But at all events, the rulings on Dingley 
Bros.’ appeal must be affirmed. 

Their exceptions ure found On) page 23 of the Reeord., 

The Ist exception is to the ruling “that defendants had 
the whole of the shipping seasons of 1880, if they chose to 
demand it. in which to deliver the ice.” This ruling we 
have considered under our 2d proposition, (brief, page 21,) 


and if that proposition is correct, the ruling was correct. 


The other two rulings excepted to by the plaintiffs are 


practically one; that is, that the measure of damages was 
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z. Now, admitting the soundness ot the doctrine of 
Hochster vs. DeLaTour, and the cases which have followed 
it, if is vers clear that the defendants can be in no other 
position by announcing, In advance of the time of perform- 


+ 


anee. that thev will not perform the contract, than if, when 


the time for periormance Came, they failed to perform it. 


The only consequence, according to these eases. of the 
announcement in advance, is that the other party may, at 
once, on this announcement, bring iit action to enforce the 
contract, treating the announcement in advance as having 
the same effect on the contract as a failure to perform it at 
the time performance is due, would have. But what is to be 
enforced by the action that may be thus brought, prema- 
turely, sO to sp ak ? Why, manitestly, the contract which 
the parties have cnfered into, and not a new contract, to be 
impliedly made by the Court. Now the contract which the 
parties have enter d into. is a contract to deliver at the end of 
the season. if Tine le re} dant ch mcs TO walt al long, and nota 
contract to deliver in Ju/y. Now the plaintiff cannot, by 


bringing his action in July, change that contract. 


All that the Court can do in the action brought in July, 


is to award such damages as would have been awarded at 
the time to which the party had the right to delay the de- 
livers : where thos damages are less than at the time of the 


, : . . ; . 
announcement, by ‘use the defendant. HnuvihnYe the option as 


to time ot deliv ry, We must assume he would have deliv- 


ered at a time when the cost wis lowest. 


There can of course be no difficulty in ascertaining the 
damages at that pel od in this case,. because the trial did not 
take place till 1SS1. 
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Accordingly, in the case of Cort vs. Ambergate R. R. 


Co., 17 Add. & Ell. N. 8. page 127 the Court, Coleridge, 


at nisi prius, and Lord Carmpbell, in Court in bance, said that 
plaintiff ought to be put in same position, as if he had been 


permitted to compl te thie contract, 


And thus Cockburn, (C. J..) in Frost vs. Knight. Law 
Rep. 7, Exch. 114: 


‘The contract having been thus broken by the promisor, 
and treated as broken by the promisee, performance af the 
appointed time becomes excjuded, and the breach, by reason 


of the future non-performance, becomes virtually involved in 


the action as one of the consequences of the repudiation of 


the contract; and the eventual non-performance may, there- 
fore, by anticipation, be treated asa cause of action, and the 
damages be assessed and recovered in rsepect of it, though 


the time for performance may yet be remote.” 


And again: “It has been urged that there must be great 
difficulty in thus assessing damages prospectively. * * = * 
It cannot be said that the difficulty is by any means insu- 
perable.”’ 

And so in Vhillpots vs. Evans, 5 M. & W. 475, (which on 
this point is expressly approved in Hochster vs. DeLaTour, 
2 Ell. & Bl. 692,) the Court held that the plaintiff was enti- 
tled to damages, according to the state of the market when 
the wheat was to be de live red, though there had been il decla- 
ration in advance of the time at which the wheat was to be 
delivered, that the defendant would not perform his COn- 
tract to accept it. 


And so in Riper vs. Johnson, Law Rep. 8, Com. Pleas, 


167, where defendant agreed to sell plaintiff 3,000 tons of 


rh 


coal, deliverable in May, June, July and August, and de- 
fendant, on 3lst of May, wrote that he would not deliver 
any coal under contract; here the Court, recognizing the 
doctrine of Hochster vs. DeLaTour, after a full discussion 
of the whole question of the time, as of which the price of 
the article contracted to be delivered, is to be taken, Bay it 
is the time at which the article would have been delivered, 


if the contract had been performed. See this case for an 


L exhaustive discussion of the whole subject. 

And see also, Brown vs. Muller, Law Rep. 7 Exch. 319. 
In this case, Kelly, C. B., says—(32? :) 

Now the plaintiff might, if he had so elected, have treated 


the contract as at an end when the defendant announced his 
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| : intention to break it. But that is a matter of election on 
the plaintiff's part, and even although be had elected thus to 

treat the contract, yet, in considering the question of dam- 

ages, they would be still estimated with reference to the 

times at which the contract ought to have been performed. 

See also, 9 B. & Creswell, 145, Boorman vs. 


Nash. 


lt follows, therefore, that supposing the action can be 
maintained, the rule of damages was correctly ascertained 
by the Circuit Court, and the rulings of the Court should 
be aflirmed on the plaintitts’ writ of error. 

For reasons hereinbefore stated, we respectfully submit 


it should be reversed on defendant’s writ of error. 


BERNARD CARTER, 
For Oler & Co. 


